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IN THE COURT OF APPEALS OF
THE STATE OF UTAH

TARIA KIRKLAND,
Petitioner,

i

Case No. 890740CA

i

Category No. 14a

v.
UTAH DEPARTMENT OF HEALTH,
DIVISION OF HEALTH CARE
FINANCING,
Respondent.
BRIEF OF PETITIONER
JURISDICTION OF THE COURT OF APPEALS
Jurisdiction to hear this appeal is vested in the Court of
Appeals by Utah Code Ann. S 78-2a-3(2)(a).
NATURE OF THE PROCEEDINGS
This is a petition for review of a final decision of the
Director of the Utah Department of Health (DOH), Division of Health
Care Financing (DHCF), which reversed a hearing officer's decision
finding petitioner eligible for Medicaid. The hearing officer had
found petitioner conditionally eligible, pending determination of
the availability of certain assets.

The Director reversed the

decision and declared petitioner ineligible, finding that the
assets in question were actually available to her, thereby placing
her over the asset limit allowed for Medicaid.

1

STATEMENT OF THE ISSUES
1.

Whether

the

Director

erred

in

finding

petitioner

ineligible for Medicaid on the basis that she had available assets
which exceeded the Medicaid limit?
2.

Whether the Director erred in failing to find petitioner

eligible for Medicaid on the basis of her SSI eligibility?
3. Whether the Director erred as a matter of law in finding
that a corporation created by petitioner's grandfather was a
Medicaid qualifying trust?
4.

Whether the Director was illegally constituted as a

decision-making body or was subject to disqualification because of
his interest in the financial matters of the Utah Medicaid program?

DETERMINATIVE CONSTITUTIONAL PROVISIONS. STATUTES.
ORDINANCES AND RULES
42 U.S.C. S 1396a(a)
42 U.S.C. S 1396a(a)(10)
42 U.S.C. § 1396a(f)l

42 U.S.C. S 1396a(a)(17)(D)
42 U.S.C. S 1396a(k)(2)
42 U.S.C. S 1396a(3)

42
42
42
42

Utah Admin. Code § R810-314-411-16
Utah Admin. Code S R810-314-403-3

C.F.R.
C.F.R.
C.F.R.
C.F.R.

§
S
S
S

436.100
435.120
435.831
435.845(d)

STATEMENT OF THE CASE
a.

Nature of the Case
This is a request for review by the Court of Appeals of an

agency decision denying Taria Kirkland Medicaid benefits. Kirkland
requested a hearing following an initial denial of Medicaid
benefits.

The hearing officer issued a partially favorable
2

decision which was reversed by the Director of Health Care
Financing who found Kirkland ineligible for Medicaid.

She seeks

reversal of that final decision and a declaration that she was and
continues to be eligible for Medicaid.
b.

Course of Proceedings
Kirkland

filed her application for Medicaid benefits on

January 17, 1989, claiming Medicaid eligibility on the basis of
disability. (Clerk's Notation of Record ("NR") 49, 61)

She was

denied Medicaid on June 14, 1989, in a notice issued by caseworker
Durrant of the St. George Office of Community Operations.

(NR 49)

Durrant had been instructed in a memorandum dated April 3, 1989 by
a state supervisor, Jennifer Lee, that certain assets placed in a
corporation by Taria Kirkland's family were available to petitioner
for Medicaid purposes. (NR 50, 74)

Kirkland requested a hearing

which was held on July 6, 1989 before Presiding Officer Mark E.
Kleinfield.

(NR 12)

On October

5, 1989, Presiding Officer

Kleinfield issued a formal order finding Kirkland conditionally
eligible for Medicaid retroactive to January 17, 1989. (NR 14-15)
The presiding officer further directed that th€* parties jointly
make application to a district court for determination of the
availability of assets in the corporation. (NR 14)

The formal

order was reviewed by Rod Betit, Director of the Division of Health
Care Financing, who issued a final agency action and order on
review, dated November 30, 1989, reversing the presiding officer
and finding petitioner ineligible for Medicaid. (NR 5)
decision,

Betit

found

that

the
3

corporation

was

a

In his
Medicaid

qualifying trust and its assets were available to Kirkland for
Medicaid eligibility purposes.

c.

Disposition at the Medicaid Agency
The decision

of the presiding

officer

finding

Kirkland

conditionally eligible for Medicaid was reversed by the Director
of DHCF who found her ineligible for Medicaid.

d.

Relevant Facts
Petitioner Taria Kirkland was born May 11, 1983. (NR 73) Her

father is Steven Emerson Kirkland II of Washington, Utah (NR 73)
and her grandfather is Steven E. Kirkland, also of Washington,
Utah. Kirkland suffers from cerebral palsy which prevents her from
walking or feeding herself. (NR 57)

Throughout her short life,

she has required continuing hospitalization and treatment by
physicians. (NR 57-58)

At the time of her application for

Medicaid, Taria's parents had incurred extensive medical bills for
her treatment and care. (NR 131) Kirkland's father sought Medicaid
benefits in order to cover the costs of his daughter's medical
care.
Taria Kirkland's father formed a corporation sole on April
30, 1974, which was entitled "Corporation of the Trustee of the
Terrestrial Kingdom of GodM (hereinafter "the Corporation"). (NR
33, 34)

The Corporation was formed in order to accommodate the

religious beliefs of Steven E. Kirkland, petitioner's grandfather,
and to provide a means for members of his religious following to
4

carry out their obligations as he perceived them.

The senior

Kirkland consulted with attorneys and decided that a corporation
sole, formed pursuant to Utah Code Ann. § 16-7-2f would allow him
to accomplish his religious purposes. Petitioner's father, Steven
E. Kirkland II, was designated as trustee of the corporation sole.
(NR 35)

The Corporation continues in good stcinding and is served

by a board consisting of petitioner's father and grandfather.
Following formation of the corporation sole, certain real and
personal property was conveyed to the Corporation by members of the
Kirkland family and by non-members who shared Steven E. Kirkland's
religious beliefs. The estimated value of the Corporation property
at the time of incorporation was $25,000.00. (NR 34)

Steven E.

Kirkland II, Taria Kirkland's father, conveyed the following pieces
of property to the Corporation:
a) Personal Property including - household
goods, furnishings and bedding (NR 145);
and,
b) A home and lot in Washington, Utah where
Steven E. Kirkland II resides. (NR 150)
In return for his conveyances, Steven E. Kirkland II received a
lease to the property. (NR 36)
At the time he filed an application for Medicaid on behalf of
his daughter Taria Kirkland, Steven E. Kirkland II was residing in
his home at 950 South 190 East in Washington, Utah, the same
property that had been conveyed previously to the Corporation. (NR
64) (Transcript of Hearing ("TH") 34)

In addition to filing a

Medicaid application, Kirkland's father filed an eipplication with

5

the

Social

Security

Administration

Supplemental Security Income

for

benefits

(SSI) program.

under

(NR 13)

the
These

benefits were granted by SSA on April 18, 1989. (NR 53-54) At the
hearing following the initial denial of Taria Kirkland's Medicaid
application, Steven E. Kirkland II testified that he resides in
Washington, Utah (TH 12), that his father set up the Corporation
to prevent a dispute over property which he hoped would someday
benefit a church (TH 16), that all of the property placed in the
Corporation, with the exception of his home and lot, was his
father's property (TH 29), that of the property belonging to the
Corporation "one little part which is a house and lot..." belonged
to him (TH 34) and that he applied for Medicaid because he had "no
assets to sell." (TH 43).

Respondent's representative at the

hearing argued in general that the Corporation was not valid and
that Steven E. Kirkland II had an obligation to use the assets of
the Corporation to pay for Taria Kirkland's medical care.

(TH 7-

12, 68-71)

SUMMARY OF THE ARGUMENT
The Medicaid statute provides that only resources owned by a
parent may be deemed available to a child.

The statute further

provides that the home and lot where the parent resides are exempt,
as is personal property valued at less than $2,000.00.

Property

belonging to other family members, or to a corporation, cannot be
deemed available to a child seeking Medicaid benefits. Under the
Medicaid statute, all of the property belonging to Taria Kirkland's

6

father was exempt from consideration.

Further, he had no legal

obligation to attempt to sell assets belonging to the Corporation
in order to pay for his daughter's medical care. The only property
conveyed by petitioner's father to the Corporation was a home and
lot and certain small items of personal property, all of which are
exempt.

Therefore, Taria Kirkland had no available assets which

would disqualify her from Medicaid eligibility.

The creation of

the Corporation in 1974 to carry out the grandfather's religious
views, the conveyance of assets by the grandfather and other family
members to it, its purposes and current assets are completely
irrelevant

to

a

determination

of

Taria

Kirkland's

Medicaid

eligibility.
Taria Kirkland was found eligible for SSI in April 1989 on the
basis of her disability.

The SSI program applies the same asset

availability criteria as respondent was required to apply in this
case.

The Medicaid statute mandates that a person qualifying for

SSI is eligible for Medicaid.

The state of Utah cannot apply a

more restrictive methodology for determining Medicaid eligibility
than was applied by the Social Security Administration.

On this

further basis, Taria Kirkland was eligible for Medicaid benefits.
The Director further erred in finding that the Corporation was
a Medicaid qualifying trust.

The plain language of the statute

establishes that the Corporation is not the type of entity intended
by Congress to be sanctioned by a finding of ineligibility.
Director Rod Bet it stated in his decision reversing the formal
order that part of the rationale for his reversal was his belief
7

that

"the Federal Government

and the State of Utah have a

substantial interest in ensuring that the limited state and federal
dollars available to the Utah Medicaid program be reserved for the
truly financially needy." (NR 11)
impartial

hearing

officer

and

Director Betit was not an

was,

therefore,

subject

to

disqualification.

ARGUMENT
POINT I
THE DIRECTOR ERRED IN FINDING KIRKLAND
INELIGIBLE FOR MEDICAID ON THE BASIS
OF AVAILABLE ASSETS.
Medicaid is a joint federal-state program designed to meet
some of the medical needs of low-income persons. 42 U.S.C. § 1396
et seq.:

Schweiker v. Hoaan, 457 U.S. 569# 571, 73 L.Ed 2d 227,

102 S.Ct. 2597 (1982).

States are not required to participate in

the Medicaid program; however, once they choose to do so, they must
comply with the Medicaid statute and implementing regulations.
Schweiker v. Gray Panthers, 453 U.S. 34, 37, 69 L.Ed 2d 460, 101
S. Ct. 2633

(1981)

A state participating

designate the state agency responsible
program.

42 U.S.C. § 1396a(a)(5).

in Medicaid must

for administering its

The state agency must file a

state plan with the federal agency stating, among other things, the
coverage it intends to provide.

42 U.S.C. § 1396a(a).

Utah's

State Plan is attached as Appendix MA".
Eligibility for Medicaid is divided into two categories:
categorically

needy

and

the medically
8

needy.

42 U.S.C. §

1396a(a)(16)

Those persons receiving AFDC or SSI are considered

categorically needy and the statute mandates that they receive
Medicaid coverage. 42 U.S.C. S 1396a(a)(10); 42 C.F.R. § 436.100.
Under the medically needy program, persons having income and
resources exceeding a basic maintenance standard are permitted to
incur bills which bring them within the set limits for eligibility.
42 U.S.C. S 1396a(f)(West Supp. 1989); 42 C.F.R. § 435.831 (1985)
In determining Medicaid eligibility for a disabled person, a state
participating in Medicaid must apply the same eligibility criteria
as are applied in the SSI program.

Utah has opted to apply SSI

criteria in its Medicaid determinations.
The Medicaid statute provides that a state Medicaid agency may
only take into account the financial responsibility of parents for
children and of a spouse for spouse in determining eligibility.
42 U.S.C. § 1396a(a) (17) (D)

Deeming of income or resources from

any other family members is prohibited.

Cazier v. Bowen, et al..

Case No. 87-C-0926-S (Dist. of Ut., October 14, 1988)(attached as
Appendix "B M ); Childress v. Bowen, 833 F.2d 231 (10th Cir. 1987);
Ward v. Hunt, 658 F.Supp. 441 (M.D. Ala. 1987)

A Medicaid

applicant has no obligation to seek assistance from family members
other than a parent or spouse before becoming eligible for Medicaid
benefits.

The state of Utah provides by regulation that only the

assets belonging to a child's parent may be deemed available when
determining the child's eligibility for Medicaid. Utah Admin. Code
S R810-314-403.3 (1989) Appendix "C".

The federal regulations

governing resources provide that a home and lot belonging to a
9

child's

parent

are

exempt

from

consideration

for

Medicaid

eligibility purposes. 42 C.F.R. § 435.845(d)(1985); 20 C.F.R. S
416.1212(1988)

Utah has implemented the federal exemption in its

own administrative regulations by providing:
Allow the following exemptions for medical
assistance cases other than Indigent Medical
cases. See Section 807 for exemptions specific
to Indigent Medical cases. If an asset is not
treated in that section, use the F or C policy.
1. One Home and Lot -All Cases
Exclude one home, including a mobile home, and lot
owned or being purchased and occupied by the client.

b. A, B, and D Medicaid - Exempt the home and all
contiguous property. Utah Admin. Code § R810-314-411
lb.(1989).
In reviewing the eligibility of Taria Kirkland, the Director
ignored all of the above-cited law and chose, instead, to focus on
the uncommon purpose for which the Corporation was created.
Ignored by the Director is the established fact that the only
assets belonging to petitioner's parent, Steven E. Kirkland II,
which were conveyed to the Corporation, are fully exempt under the
Medicaid statute and rules implemented in the state of Utah.

The

records show that the Corporation was created at the behest of
Steven E. Kirkland, petitioner's grandfather, and that all of the
property, with the exception of the home and lot which is exempt,
belonged to the grandfather. Therefore, assuming arguendo that the
Corporation is a sham, the property conveyed by Taria Kirkland's
parents does not disqualify her from receiving Medicaid.

10

At her hearing, petitioner argued that the Corporation was a
valid corporation sole under the laws of Utah.

Assuming this is

the case, petitioner's father, Steven E. Kirkland II, had no legal
right to invade the assets of the Corporation and use them to pay
for Taria Kirkland's medical needs. Schrader v. Idaho Dept. of
Health and Welfare, 590 F.Supp. 554, 559 (I).Id. 1984) (If an
applicant has no legal right to a resource, the resource cannot be
considered available to meet the applicant's needs.) Indeed, such
action would be considered conversion, thereby subjecting him to
legal action.

The Medicaid law does not require a child or her

parent to solicit assistance from other family members or from a
corporation in order to qualify for Medicaid. The Medicaid statute
does not deem the assets of a corporation to the child of the
person who incorporates it. In sum, if the Corporation is a valid
corporation, none of its assets could be deemed civailable to Taria
Kirkland; if the Corporation is invalid, then the Medicaid agency
was required to determine only what assets belonged to petitioner's
parent.

In this case, the record shows that such assets were

exempt. Therefore, Taria Kirkland was eligible for Medicaid at the
time of her application and remains so to this day.
POINT II
THE DIRECTOR ERRED IN FAILING TO
FIND TARIA KIRKLAND ELIGIBLE FOR
MEDICAID ON THE BASIS OF HER SSI
ELIGIBILITY.
The record shows that Taria Kirkland was found eligible for
SSI benefits on April 18, 1989. (NR 53) A copy of the award letter

11

was

submitted

at

the

hearing

and

is

found

in the

record.

Petitioner's counsel at the hearing sought to make reference to the
SSI eligibility determination, and his attempt was objected to by
respondent's counsel as being irrelevant. (TH 13)

Indeed, the

presiding officer, counsel for the respondent and the Director of
DHCF

all

appear

to

have

determination irrelevant.

considered

the

SSI

eligibility

In fact, the Medicaid statute and

regulations as well as the state's own regulations direct that a
person eligible for SSI is categorically eligible for Medicaid.
The federal statute provides:
A state plan for medical assistance must:
(10) provide* (A) for making medical assistance available, including
at least the care and services listed in paragraphs (1)
through (5) and (17) of section 1396(a) of this title,
to(i) all individuals(I) who are receiving aid or assistance under
any plan of the state approved under subchapter
XVI [SSI] 42 U.S.C. S 1396a(a)(10) of this
chapter.
The federal regulations implementing the statute provide:
Except as allowed under § 435.121, the agency
must provide Medicaid to the aged, blind, and
disabled individuals or couples who receive
SSI... 4.2 C.F.R. S 435.120(a)(1985).
Section 435.121 permits states to be more restrictive in
setting requirements for resources, but none of the restrictions
adopted by the state of Utah are relevant to this case.

Utah

Admin. Code § R455-1A-200 (Utah State Medicaid Plan. Coverage and
Eligibility)

The Utah State Medicaid Plan provides:

12

The following groups are covered under this plan:
A.

Mandatory Coverage - categorically needy

•• • •

X

Disabled

On this further basis alone Taria Kirkland should have been found
eligible for Medicaid on April 18, 1989 with coverage retroactive
to the date of her application.
POINT III
THE DIRECTOR ERRED IN FINDING THAT
THE CORPORATION CREATED BY PETITIONER'S
GRANDFATHER WAS A MEDICAID QUALIFYING
TRUST.
The Medicaid statute was amended in 1986 to provide that
persons establishing a trust in order to qualify for Medicaid could
be found ineligible. The statute at 42 U.S.C. S 1396a(k)(2) (West
Supp. 1989) provides, in part:
For purposes of this subsection, a "medicaid
qualifying trust" is a trust, or similar legal
device, established (other than by will) by an
individual (or an individual's spouse) under
which the individual may be the beneficiary of
all or part of the payments from the trust and
the distribution of such payments is determined
by one or more trustees who are permitted to
exercise any discretion with respect to - the
distribution to the individual.
In this case, the legal entity created in 1974 was not "a trust or
similar device".

There is nothing in the record to show that it

is anything other than a validly incorporated corporation sole.
More importantly, it was created nine years before Taria Kirkland
was born and 12 years before the statute was amended to provide for
a Medicaid qualifying trust. Were the Director's reasoning to be

13

adopted, any incorporator of a corporation could at any time be
found

ineligible

for Medicaid

simply

by

signing

articles

of

incorporation. This was not the intent of Congress in amending the
statijte.
statute

The Director has acted in complete derogation of the
in

concluding

that

the

Corporation

was

a

Medicaid

qualifying trust.

POINT IV
THE DIRECTOR'S DECISION SHOULD BE REVERSED
SINCE HE WAS SUBJECT TO DISQUALIFICATION
BECAUSE OF HIS FINANCIAL INTEREST IN
THE MEDICAID PROGRAM.
The statute establishing the Medicaid program also provides
that

an

opportunity

for

a

fair hearing must

be

provided

to

individuals denied medical assistance. 42 U.S.C. § 1396a(3) (1983).
The statute is implemented in the federal regulations at 42 C.F.R.
S 431.200 et seq..

The regulation provides that the state's

hearing system must provide for:
(1) a hearing before the agency; or
(2) an evidentiary hearing at the local level, with the
right of appeal to a state agency hearing.
42 C.F.R. § 431.205(1985)
The regulation then provides that if a local evidentiary hearing
decision is adverse to an applicant or recipient, the agency must
inform the individual of a right of appeal to the state agency.
42 C.F.R. S 431.232

The regulations require that a state plan

provide the necessary means for meeting the hearing requirements
listed.

14

The state of Utah provides hearing rights in its regulations
for applicants and recipients, Utah Admin. Code § R455-14 et seq..
A hearing officer is to conduct a fair hearing, but is not
empowered to issue a final agency decision.

Instead, at the

conclusion of the formal hearing, the hearing officer is to submit
a recommended decision to the executive director of DOH who will
then decide whether to accept or reject it.

Judicial review is

then to be allowed from the executive director's decision.

See

Appendix "D".
The result of the review system established by the state of
Utah DOH is that every fair hearing decision is reviewed by the
Director of the Medicaid program who is also responsible for
conserving the limited resources of the Medicaid program.

Utah

provides by statute for creation of DHCF and for the appointment
of a Director by the DOH executive director. Utah Code Ann. § 2 6 18-2.2.

Among the responsibilities of the director of DHCF is to

"prepare and administer the division's budget...1' Id. The statute
further provides

that

the division

"is responsible

for the

effective and impartial administration of this chapter in an
efficient, economical manner."

Utah Code Ann. § 26-18-2.3.

Finally, it provides:
The division shall establish, on a statewide
basis, a program to safeguard against
unnecessary or inappropriate use of Medicaid
services, excessive payments, and unnecessary
or inappropriate hospital admissions or lengths
of stay. Id.

15

It is well established in the law that an adjudicator of an
administrative claim is disqualified if he has a pecuniary interest
in the outcome. Myer v. Niles Township, 477 F.Supp. 357, 362 (N.D.
111. 1979). The adjudicator is disqualified even if the pecuniary
interest is no more than an indirect outgrowth of a desire to
protect official funds. Ward v. Village of Monroeville, 409 U.S.
57, 93 S. Ct. 80f 34 L.Ed. 2d 267(1972) (A mayor responsible for
village finances and whose court generated village funds was
disqualified from trying traffic offenses.)

In Myer, the court

held that a panel of township supervisors who had the sole
discretion to determine an applicant's eligibility for medical
indigent benefits and who also had an interest in protecting
township funds could not provide a fair hearing before an unbiased
decision-maker.

Myer v. Miles Township, supra, at 362.

In this case# Director Betit has a direct, statutorilymandated obligation to protect and conserve scarce Medicaid funds.
He himself alluded to this responsibility in the final agency
decision reversing the formal order where he states his concern
that limited Medicaid dollars be available only to the "truly
financially needy."

(NR 11)

Given Director Betit's pecuniary

interest in protecting Medicaid funds, he could not act as an
impartial agency officer in reviewing Kirkland's claim. Therefore,
he should have been disqualified from reviewing the presiding
officer's decision.

16

CONCLUSION
The Director erred in denying Taria Kirkland Medicaid.

Her

parents had no assets which, when deemed to h€*r, could render her
ineligible. All of her assets were exempt. Furthermore, she was
eligible for SSI, making her categorically eligible for Medicaid.
The Corporation, which the Director saw as an impediment to her
eligibility, was not a Medicaid qualifying trust. Therefore, the
decision should be reversed and the respondent directed to provide
Medicaid benefits retroactive to the date of application.
DATED this

^ ^

/Ma^ol*-

day of

, 1990.

Respectfully submitted,
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MICHAEL E. BULSON
Attorney for Petitioner
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J. Stephen Mikita
Assistant Attorney General
120 N. 200 W.
Salt Lake City, Utah 84115
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oupment of improper payments
- Referrals to other community resources
R455-1A-200. Attachments: Utah State Medicaid
Plan. Coverage and Eligibility
1A Application, Determination of Eligibility and
Furnishing Medicaid
A health maintenance organization (HMO) must,
as appropriate, file with and comply with all statutory and regulatory requirements as established under
and by authority of the Utah Department of Insurance prior to providing medical services and establishment as a business entity as an HMO in the State
of Utah. The HMO must also file an application
with the Public Health Service (PHS) for designation
as a federally qualified HMO. The HMO must be
determined by PHS to be a federally qualified HMO
within a period of time as specified in the contiact
between the HMO and the State.
In addition to the above, the HMO must meet at
least the following requirements:
1. Be organized primarily for the ^purpose of providing health care services.
2. Make the services it provides to its Medicaid
enrollees as accessible to them (in terms of timeliness,
amount, duration, and scope) as those services are to
nonenrolled Medicaid recipients within the area
served by the HMO.
3. Make provision, satisfactory to the Medicaid
agency, against the risk of insolvency, and assure
that Medicaid enrollees will not be liable for the
HMO's debts if it does become insolvent.
2A Groups Covered and Agencies Responsible for
Eligibility Determination
The following groups are covered under this plan:
•, A. Mandatory Coverage - Categorically Needy
, 1, Recipients of AFDC
The approved State AFDC plan includes:
X Pregnant women with no other eligible children.
X AFDC children age 18 who are full-time students in a secondary school or in the equivalent level
of vocational or technical training.
The standards for AFDC payments are listed in
Supplement A of Attachment 2.6A.
2. Deemed recipients of AFDC
a. Individuals denied a title IV-A cash payment
solely because the amount would be less than $10.
. (NOTE* - Agency that determines eligiblity for
coverage: Title IV-A.) »
. 2A2
c. Individuals whose AFDC payments are reduced
to zero by reason of recovery of overpayment of
AFDC funds.
d. An assistance unit deemed to be receiving
AFDC for a period of four calendar months because
the family becomes ineligible for AFDC as a result of
collection or increased collection o\' support from
August 16, 1984 through September 30, 1988, and
meets the requirements of section 406(h) of the Act.
e. Families receiving nine months of work transition per section 402(a)(37) of the Act.
f. Individuals deemed to be receiving AFDC who
meet the requirements of section 473(b)(1) or (2) for
whom an adoption assistance agreement is in.effect
or foster care maintenance payments are being made
under title 1V-E of the Act.
3. Families terminated from AFDC solely because
of, increased earnings or hours of employment, provided the family received AFDC in at least three
months during the 6-month period immediately
preceding the month in which ineligibility began and
provided that one member o\' the I until y is employed
Coin • Co
I'IOWI, Huh

throughout the period specified in the next sentence.
Medicaid is provided for four calendar months beginning with the month AFDC is terminated or, if
AFDC is terminated retroactively, with the first
month in which AFDC was erroneously paid.
4. Individuals who arje ineligible for AFDC because
of requirements that do not apply under title XIX.
2A3
5. Individuals who would be eligible for AFDC
except for the increase in OASDI benefits under Pub.
L. 92-336 (July I, 1972), who were entitled to
OASDI in August 1972, and who were receiving cash
assistance in August 1972.
X Includes persons who would have been eligible
for cash assistance but had not applied in August
1972 (this group was included in this State's August
1972 plan).
X Includes persons who would have been eligible
for cash assistance in August 1972 if not in a medical
institution or intermediate care facility (this group
was included in this State's August 1972 plan).
6. Qualified Pregnant Women and Children
a. A pregnant woman whose pregnancy has been
medically verified who (1) Would be eligible for an AFDC cash payment
(or who would be eligible if the State had an AFDCunemployed parents program) if the child had been
born and was living with her;
(2) Is a member of a family that would be eligible
for aid to families with dependent children of unemployed parents if the Slate had an AFDCunemployed parents program; or
(3) Would be eligible for an AFDC cash payment
on the basis of the income and resource requirements
of the State's approved AFDC plan.
2A4
b. A child who is under five years of age and who
would be eligible for an AFDC cash payment on the
basis of the income and resource requirements of the
State's approved AFDC plan. The child must be
born after X September 30, 1983.
7. A woman who, while pregnant, is eligible for,
has applied for, and has received Medicaid under the
approved State Plan. The woman continues to be
eligible, as though she were pregnant, lor all pregnancy-related and postpartum medical assistance
under the plan for a 60-day period after her pregnancy ends. The 60-day period begins on the last
day of her pregnancy.
8. A child born to a woman who is eligible for and
receiving Medicaid on the date of the child's birth.
The child is deemed eligible for one year from birth
as long as the mother remains eligible and the child
remains in the same household as the mother.
2A5
9. Aged, Blind and Disabled Individuals Receiving
Cash Assistance.
X b. Individuals who meet more restrictive requirements for Medicaid than the SSI requirements.
XAged
X Blind
X Disabled (Financial criteria are described in
Attachment 2.6A)
2A6
10. Individuals who are ineligible for SSI or optional State supplements (if the agency provides Medicaid under Section 435.230), because of requirements
that do not apply under title XIX of the Act.
11. Individuals receiving mandatory State supplements.
12. Individuals who in December 1973 were eligible

- r -- r J'
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IN THE. UNITED STATES DISTRICT COURT FOR THE DI&tfftlCT OF UTAH
CENTRAL DIVISION
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

MELISA CAZIER, et al.,
Plaintiffs,
and
VERONICA MONTOYA as parent
and next friend of MELISSA
MONTOYA, on behalf of themselves and all others
similarly situated,

R U L I N G

Intervening Plaintiff,
vs.
OTIS R. BOWEN, et al.,
Defendants.

)

Case No. 87-C-0926-S

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

The matter is before the court on the federal defendant's
objection to the report and recommendation of the magistrate
advising this court to grant plaintiffs1 motion

for summary

judgment. At issue is the extent to which the Secretary of Health
and Human Services, together with the implementing state agency,
may consider grandparent income to determine the medicaid eligibility of a grandchild born to a minor parent living in a threegeneration household.
Although the Tenth Circuit has not directly addressed this
issue, it has considered a similar issue, whether sibling income

APPENDIX "B

may be used to establish medicaid eligibility.

The court con-

cluded, "42 U.S.C. § 1396(a)(17)(D) precludes the Secretary from
applying 42 U.S.C. § 602(a)(38) to include sibling income in
calculating family income for the purpose of determining medicaid
benefits."

Childers v. Bowen, 833 F.2d 231, 233 (10th Cir. 1987).

This court concurs in the magistrate's perception that the Tenth
Circuit would extend the reasoning of Childers to the instant case.
Thus, absent a finding that the grandparent actually provided
support to the grandchild, the law prohibits consideration of
grandparent income, available to the minor parent, in determining
the medicaid eligibility of the grandchild.
held.

Other courts have so

Olson v. Norman, 830 F.2d 811 (8th Cir. 1987); Davis v.

Hunt, 686 F.Supp. 883 (N.D. Ala. 1988); Ward v. Wallace, 652
F.Supp. 301 (N.D. Ala. 1987); Mallov v. Eichler, 628 F.Supp. 582
(D. Del. 1986). Accordingly, the report and recommendation of the
magistrate is adopted as the ruling of the court and

summary

judgment is granted in favor of the plaintiffs, who are instructed
to prepare an appropriate order and judgment.

DATED this _Z^f~day of

d<2^U,

198&_.

BY THE COURT:
cc: attys 10/17/88:dp
Michael E. Bulson, Esq.

//j

Bruce Plenk, Esq.
Richard D. P a r r y , AUSA
Ruth Renlund, AAg

-

,

/
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<^—^^^-2^
DAVID SAM
U . S . DISTRICT JUDGE
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Assistance Payments

a medical institution.
375.1 Client Responsibility
The client is responsible to report within 10 days
any change in income or circumstances which may
affect eligibility.
375.2 Date of Income Change
Consider the date of receipt of income as the date
of change.
R810-313-377. Residents of Medical Institutions
and Veteran's Administration (VA) Benefits
A VA benefit recipient may be eligible for increased benefits when they enter a medical institution.
These increased benefits are called Aid and Attendance. Also, potential VA recipients may become eligible for VA benefits when they enter a medical institution. Potential recipients include a veteran, or the
spouse, parent, or child of a veteran.
When you identify a recipient or potential recipient
who has entered a medical institution, take one of
these actions:
»1. Notify ORS.
2. If the client or his family wishes to apply directly to the VA, they may do so. Notify ORS.
3. If the OCO worker wishes to apply directly with
the VA, you may do so. Notify ORS.
To notify ORS, use VA Form 21-8416a (Request
for Information Concerning Unreimbursed Family
Medical Expenses). This form is the minimum that
you must send to ORS. If you have more information or a copy of the complete application, send it
too. Send the form as soon as possible after application. The VA will pay only from the date this form
is received by them.
Additionally, tell the nursing home operator to
immediately report any increased benefits. Use alerts
or pends in the PACMIS system to control for the
increased benefits.
If you have any questions about application for
increased veteran's benefits, you may call the ORS
Veteran's Benetits Coordinator at 538-4534.
377.1 Treatment of Lump Sum VA Benefits
Break any lump sum payment into Aid and Attendance and regular pension.
1, Tell ORS of the Aid and Attendance amount.
ORS will collect any Aid and Attendance for the
time period that the client recieved Medicaid.
2. Consider the remainder of a VA lump sum
payment as income in the month received. If the
client is a resident of a nursing home and it is too
late to be correctly reflected in the PACMIS system,
use the Form 417A to notify the nursing home and
HCF.
19*9
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R810-314. PACMIS Medicaid: Asset
Standards
R810-314-400. Asset Standards
R810-314-403, Asset Limit*
R810-314-405. Real Property
R810-314-407. Personal Property
R810-314-409. Availability of Assets
R810-314-411. Exempt Assets
R810-314-419. When to Deem Assets
R810-314-421. Lump Sum Payments - All Cases
R810-314-425. Income Producing Property
R810-314-431. Transfer of Excess Assets
R810-314-441. Third Party Liability (TPL) - All Cases
R810-314-443. Eligible Aliens and Counting The Assets
of Sponsors - All Cases
R810-314-461. Whose Assets to Count - Clients Who
Are Not Residents of Medical Institutions
R810-314-465. Whose Assets to Count - Clients Who
CODE • Co
Provo, Utah

R810-314-403

are Residents of Medical Institutions

R810-314-400. Asset Standards
1. This section describes asset* standards for ail
Medicaid ciients.
2. An Asset is available when the client owns it, or
has the legal right to sell it or dispose of it for his
own benefit. (See Sec. 409.)
3. The assets of a ward controlled by a legal guardian are available to the ward. This is true even if
the ward is not living with the guardian. If the asset
is a trust, follow the rules on trusts. (See Sec. 409.6.)
4. Do not count money as an asset in the same
month it is counted as income.
R810-314-403. Asset Limits
Base asset levels on the same number of persons
included in the Basic Maintenance Standard (BMS):
Number In BMS ,

Asset Level

1 person BMS
2 person BMS
Each additional person in the
BMS

$2,000
$3,000
add $25

Use section-329 to set the number of persons in the
BMS.
Close the case or deny the application when the
countable value of all assets is more than the asset
limits.
403.1 The Value of Assets
Judge assets by their equity value. An exception is
made for vehicles in A, B and D cases. (See Sec. 4115.)
1. Equity value is the current market value less any
debts owing on the asset.
2. Current market value is the item's selling price
on the open market as set by current standards of
appraisal.
Assets: Any real or personal property that has
money value. (See Sec. 405 and 407)
403.11 F and C Medicaid
For applications or open cases, if asset levels are
met at any time in a month, they are met for the
entire month.
403.12 A,B, and D Medicaid
For applicants or open cases, use assets held on the
first moment of a calendar month to compute eligibility for that month. The case is ineligible for the
entire month if countable assets exceed limits on the
first moment of the month.
1. When the asset level is exceeded and a checking
account is part of it, look at checks written prior to
the first moment of the month which had not cleared
as of the first moment.
2. Do not count such checks in the asset computation.
Subtract these checks from the checking balance.
403.2 SSI Recipient
An SSI recipient must meet Medicaid asset limits.
When these limits are exceeded, close the case or
deny the application.
403.3 Deeming of Parental Assets to D and B
Medicaid Children
When a D or B unemancipated child is a Medicaid
recipient and lives with his parents, count his
parents' assets. It does not matter whether either
parent is eligible. In this situation, follow the rules
below:
1. Apply all asset exclusions of the D or B Medi-

APPENDIX "C 1
359

SOCIAL SERVICES

R810-314-405

caid apply to the parent's assets.
2. I rom the value of the parent's countable assets,
deduct the one person $1,900 or two person $2,850
asset limit depending on whether there aie 1 or 2
parents in the home. Do not allow the $25.00 exemption for each additional household member.
3. When more than one child is D or B Medicaid,
divide the parents' countable assets equally between
each eligible child.
4. Allow each eligible B or D child the $1,900 limit
in total countable assets.
Example: The Blnkes have five children living at
home. Tom (age 17) and Tim (age 16) are SS! recipients. Neither Tom nor Tim have any assets of his
own. Mr. and Mrs. Blake have a $5,000.00 savings
account. Of this $2,850.00 is exempt as a parental
asset exclusion. This leaves a countable asset of
$2,150.00 ($5,000 00 • $2,850.00 = $2,150.00). Of
this $1,075.00 is deemed to each eligible D or B
Medicaid child ($2,150 00 divided by 2 equals
$1,075 00). In this example neither child's assets
exceed $1,900.00. Both are eligible based on their
assets.
R810-314-405. Real Property
Real property includes items which mav be fixed or
permanent, such as land, houses, buildings, and
trailer homes.
R810-314-407. Personal Property
Personal property is an item other than real property. Some examples are:
1. Liquid assets such as savings and checking accounts, stocks, water stock, bonds, mutual fund
shares, promissory notes, mortgages, insurance pol-.
icies, trust funds, and agicements in escrow.
2. Motor vehicles, including automobiles, trucks,
motorbikes, snowmobiles, etc.
3. Boats, campers and trailers.
4. Implements, instruments, and tools.
5. Livestock.
6. Merchandise and inventory.
7. Time shares and time share agreements.
Liquid Assets: Assets in cash or pavable in cash on
demand.
R810-3I4-409. Availnhilih of Assets
409.1 Joint Accounts
1. When an account is jointly held bv a client and
someone who is not eligible, count nil the funds as
an asset for the client if he can legally withdraw
funds from the account. If more than one of the
account holders is eligible, divide the funds equally
among them.
If the client claims that the asset does not belong
to him, allow him to refute it. He can refute it by
providing 2 things:
a. His statement about the ownership of the funds.
The statement should include the reason the joint
account was set up and who made the deposits to
and withdrawals from the account, and
b. Supporting statements from the other account
holders.
If the asset belongs to someone else, the money
must be removed or access must be restricted. If this
is not done, count all the funds as an asset for the
entire time access was not restricted. If access is restricted, do not count the asset back through the
entire period the client is able to refute his ownership.
Example: In October you discover Mr. Jones had a
savings account in his name and that of his father.
Mr. Jones has been a joint owner of this account

UTAH ADMINISTRATIVE
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since January when first started receiving assistance.
He proves that all deposits and withdrawals have
been made by his father and are his father's money.
Mr. Jones has his name removed from the account in
October. Exempt the asset back to January.
2. When the assets of an A, B, or D Medicaid SSI
recipient are combined with those of an F or C
Medicaid family unit, such as in a savings account,
deckle the portion of the asset available to the F or C
Medicaid household as follows:
a. If the asset is jointly owned, divide the value
equally among the owners.
Account: A contract of deposit of funds between
depositors and a financial institution. This includes
checking and savings accounts, certificates of
deposit, share accounts, etc.
b. If you can identify exempt funds, such as a
lump sum SSI payment which is exempt for 6 months
after receipt, do not count them until after the
exempt period has expired.
409.2 Joint Ownership of Assets
If property is owned by more than one person,
determine the client's share. Plural ownership can
e<ist indifferent forms.
In Utah these are:
1. Joint-tenancy.
|
2. Tenancy-in-common.
3. Not specified. The property is simply recorded
in the names of 2 or more persons. Ownership is
tenancy-in-common unless stated to be otherwise.
In all 3 cases, each owner has the legal right to sell
only his share of the property. Unless there is a
condition of ownership specifically prohibiting sale
of any part of the asset without permission of the
other owners, the client's share is an available asset.
If there is such a condition, see Sec. 409.3.
However, when other owners refuse to sell the
property, the fair market value of the client's share
may be reduced. In such a case, allow the client to
refute the determination of his equity by providing a
statement from a knowledgeable source documenting
the fair market value of the client's share based on
the particular circumstances of the case.
The laws on plural ownership may differ for property located in other states. If you have a case with
property in another state under plural ownership,
com act the State APA Office.
409.3 When Legal Factors Hinder the Sale of an
Asset
1. If legal factors hinder the sale of the asset, it is
exempt until it can be legally sold. (See 2 below). For
example, a condition of ownership may prohibit
selling the asset without the consent of both parties.
In this case, the asset is exempt until the condition of
ownership is changed or both parties consent to the
sale.
2. If an asset cannot legally be sold, the client
must take steps to make the property available.
There are 2 exceptions. These are:
a. It is doubtful that reasonable actions will
succeed. This should be confirmed by a knowledgeable source, such as a lawyer or financial institution.
b. The likely cost of making the asset available
exceeds its value.
If 2a or 2b applies, explain this in the case log and
do not count the asset. Otherwise, require the client
to take all reasonable steps to make the asset available. The asset is exempt while these steps are being
taken.
For applicants, such steps must begin before the
application is approved. For ongoing cases, such
steps must begin before any more assistance is issued,
CODETCO
Ptovo. Ut»h

360

C-l

UTAH ADMINISTRATIVE
CODE 1989

.

.

A

Assistance

provided 10 day notice can be given. If such steps are
not taken, or if the client does not follow through
with the process, close or deny the case.;
409.4 Transfer of Title
1. Vehicles - including motor vehicles, trailers,
etc.
Unless you have reason to question ownership of a
vehicle, accept the bill of sale or other legal document as proof of ownership. , When questioning
ownership, remember that until the Department of
Motor Vehicles issues a new certificate of registration
and certificate of ownership, the transfer of title is
incomplete.
If transfer is complete, legal ownership is retained
by the original owner and the vehicle is available to
him alone, and not to the new owner.
If transfer is complete, legal ownership is with the
new owner.
2. All Other Property with a Title Document.
When the client states property has been sold, but
the title document has not been transferred, contact
the State APA Office to determine the availability of
the property. Send all documents related to the property and the transfer. Be sure to include any conditions attached to the transfer.
If the State APA Office determines that the asset
is not available because title has not been transferred,
follow the rules in Sec. 409.3.
409.5 Divorce Decrees
Review divorce decrees on a case-by-case basis.
1. Before a divorce is final:
The filing of a divorce petition does not change the
ownership or availability of assets unless there is a
court order specifically dealing with the assets.
Unless there is such a court order, base availability
on the ownership prior to the filing of the divorce
petition.
If there is a question of an asset's availability after
viewing the court order, contact the State APA
Office,
2. After a divorce is final:
a. When there is no title document, a divorce
decree can transfer legal title of personal property.
But be sure to check for conditions attached to the
transfer: liens, conditions concerning remarriage, etc.
These conditions may restrict the sale of the asset. If
so, see Sec. 409.2-2.
b. In cases of property where there is a title document, be sure the title has been transferred. Again,
be sure to check for conditions attached to the transfer. If title has not been transferred, see Sec. 409.4.
409.6 Trusts
The rules which follow are guidelines to help you
determine the availability of trust funds. Sometimes
you will have to get more information or a legal
opinion about trust funds. This can occur even when
you have complete documentation. In these cases, be
sure to send a copy of the trust agreement to the
State APA Office for a decision about the availability of the trust.
409.61 Definitions
• 1. Trust: A right of property held by one party for
another. . • \ ,
2, Trustee: The person who holds the legal title to
property for the benefit or use of another.
3. Beneficiary: The person for whose benefit the
trust is created. Although this person does not hold
legal title, he does have an ownership interest.
The beneficiary can receive money from the trust
directly or through the trustee.
409.62 Availability to the Trustee
1. The entire trust is available as an asset if the
Coo£«Co
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client is the trustee and has the legal ability to:
a. Revoke the trust, and
b. Use the money for his own benefit.
i 2. The entire trust is available if:
a. The trust was created by the client or his
spouse, and
b. The client or his spouse has the right to dissolve
the trust, and
c. He can use the money for his own benefit.
3. In all other cases, the trust is not available to
the trustee.
409.63 Availability to the Beneficiary - All Cases
If the client is the beneficiary and access to the
trust is not restricted, the full value of the trust is an
available asset. If access is restricted, see 409.64 and
409.65 below.
409.64 Trusts Set Up for Purposes Other Than to
Qualify for Medicaid - Created by the Client or His
Spouse - All Cases
1. With the exception of burial trusts, these rules
apply to all trusts, including irrevocable trusts.
2. Potential payments in the budget month from
the trust are an available asset if the client or his
spouse set up the trust. The value of the asset is the
maximum amount that the trustee can disburse to the
client when exercising his full discretion under the
terms of the trust. It does not matter whether disbursement is actually made. The potential disbursement can include both income and principle of the
trust.
409.65 Trusts Set Up for Purposes Other Than to
Qualify for Medicaid - Created by Someone Other
Than the Client or His Spouse
For A, B, and D Medicaid
. If the client's access to the trust principle is restricted*, the principle is not an available asset. This is
true even when the trust:
1. Can be revoked by someone other than the
beneficiary, and
2. Provides a regular payment from the principle
to the beneficiary.
Payments made to the client from the trust are
income.
For F and C Medicaid
The principle is an available asset if there is access
to the principle to meet the needs of a household
member. It does not matter if access is restricted, if
the only way to access the trust is by approval of the
court, require the client to petition the court to
release the funds in the trust. Follow the procedures
in Sec. 409.3.
When disbursement is limited to specific and
limited needs or the principle cannot be invaded, the
trust may not be available. (See 409.68.)
For example, when disbursement of funds of a
trust set up from an insurance settlement is legally
limited to payment of medical bills arising from an
accident, the trust is not available. However, forward
information about the trust to ORS. In this case,
there is TPL coverage ORS must pursue.
409.66 Trusts Set Up for the Purpose of Qualifying for Medicaid
When it appears that a trust has been established
to allow the beneficiary to qualify for Medicaid,
submit the trust document and all other pertinent
information to the State APA Office for a decision
on the availability of the trust.
Restricted Access: Only the court or the trustee,
who is .not the beneficiary, or the beneficiary's
spouse or parent, can invade the principle of the
trust.
409.67 Trusts Set Up to Pay For Medical Expenses

_ _
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Related to Organ Transplants
Send a copy of all trust set up to pay expenses
related to organ transplants to the State APA Office
for a decision regarding the availability of the trust.
409.68 When Availability is Not Clear
When you cannot determine whether all or part of
a trust is available, submit it and all other pertinent
documents to the State APA Office for a decision.
R8I0-3I4-4I1. Exempt Assets
Allow the following exemptions for medical assistance cases other than Indigent Medical cases. See
Section 807 for exemptions specific to Indigent
Medical cases. If an asset is not treated in that
section, use the F or C policy.
1. One Home and Lot - All Cases
Exclude one home, including a mobile home, and
lot owned or being purchased and occupied by the
client.
a. F and C Medicaid - The lot on which the
home stands shall not exceed the average size of
residential lots in the community where it is. Count
the equity value of property exceeding an average
size lot.
b. A, B and D Medicaid - Exempt the home and
ail contiguous property.
Exempt a life estate in a home if the owner of the
life estate continues to live in the home.
2. One Home and Lot of a Client Who is a Resident of a Medical Insiitution - All Cases
When a person who owns a home, or life estate in
a home, becomes a resident of a medical institution,
the home or life estate becomes countable unless:
a. The person's stay in the medical institution will
be short term. A stay is short term if a doctor says
that the client is likely to return home within 6
months of admission. Anyone in a nursing home
more than 6 months after admission is long term, or
b. The person states that he intends to return
home. It does not matter whether the person actually
returns home within 6 months. There is no time limit
to this exemption. The statement of intent must be in
writing from the client or his representative, or
c. The person has a spouse, dependent child, or
relative* who lives in the home.
3. Water Rights-All Cases
Exclude water rights attached to a house and lot.
Relative: son, daughter, grandson, granddaughter,
stepson, stepdaughter, in-laws, mother, father,
stepmother, stepfather, half-sister, half-brother,
niece, nephew, grandmother, grandfather, aunt,
uncle, sister, brother, stepbrother, or stepsister
4. Household Goods and Personal Effects
Fand C Medicaid
Exclude the contents of the home that are essential
to daily living. However, individual items with an
value over $1,000 must be counted against the asset
limit.
A, B, and D Medicaid
Exclude household goods and personal effects only
to the extent they do not exceed $2,000.
a. \n developing this $2,000 limit, if there aie no
single items with a value (as can be currently sold) of
$500 or more, then do not consider the $2,000
exempt amount to be exceeded.
b. If there are single items with a value of $500 or
more, then consider all other household goods and
personal effects to have a value of $1,000. Add the
single item(s) of $500 or greater value to $1,000, and
then count the amount in excess of $2,000 towards
the household's asset level.
c. Exclude items required because of an indivi-
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dual's medical or physical condition, regardless of
value, if they are used by the recipient or any
member of the household. For example, excluded
prosthetic devices, dialysis machines, wheelchairs,
and hospital beds.
5. Vehicles
F and C Medicaid - Exclude the equity value up
to $1,500 of one car or other motor vehicle used to
provide transportation for the assistance unit. Count
any equity value in excess of this amount towards the
household's asset limitation.
'
A, B, and D Medicaid - Exclude one vehicle,
regardless of value if:
. » .•
a. It is necessary for employment; or
b. It is used at least four times per calendar year
for obtaining medical treatment; or
>
c. It is modified for use by a handicapped person. »
d. It is needed due to climate, terrain, distance or
other such factors to provide transportation for essential daily activities.
If no vehicle is excludable for one of the above
reasons, one vehicle may be exempt if its fair market
value does not exceed $4,500. If its fair market value
exceeds $4,500, then count the amount in excess
towards the asset limit.
Count the equity value of all other vehicles
towards asset limits.
6. Irrevocable Burial Trust - All Cases
a Exempt the value of an irrevocable burial trust
fund such as a pre-arranged funeral plan.
b. Additionally, only the value of an irrevocable
burial trust is used to reduce the burial/funeral fund
exemption (see Sec. 411, (9)).
7. Life Insurance
A, B, and D Medicaid
a. Whole life insurance policies are exempt if the
total face value of all such policies does not exceed
$1,500 per individual. If their total face value exceeds
$1500 for any individual, count the cash value of all
that individual's policies against the asset limit. Up
to $1,500 of the cash value can be exempt if it is
used as a burial/funeral fund (See 411-9 below).
Term insurance policies have no cash value, are not
resources, and are not used in any way in determining countable assets.
b. Whole life insurance which is exempt must be
deducted from the exemption level of burial/funeral
funds (see Sec. 411,(9)).
Note: The cash value shown on the insurance
policy table includes some interest. Often the interest
paid on the cash value is greater than that used to
compute the table. Therefore, the table may not
show the true cash value. This is especially likely in
cases of policies that have been held for a long time.
When there is countable cash value that, combined
with other assets, puts the assets close to the limit,
you should obtain a current statement of the cash
value.
F and C Medicaid
Count the cash value of life insurance policies.
8. Burial Spaces - All Cases
a. Exempt burial spaces and any items related to
repositories used for the remains of the deceased, for
any member of the client's immediate family. This
includes caskets, concrete vaults, crypts, urns, grave
markers, etc. Also, if a client owns a grave site, the
value of which includes opening and closing, the
value of these services is also excluded.
b. A burial contract or funeral plan may include
many of the items exempted in this section.
However, these types of contracts are merely promising these items when needed (a plot, a casket, a
i

362

1

C-3

foS

C O D E * Co
Provo. Uiab

UTAH ADMINISTRATIVE

CODE

1989

.

.

,

Assistance Payments

marker, etc.) and are considered to be a part of the
contract or plan. They are not evaluated separately.
They are considered for exemption under Section
411,(9).
9. Burial/Funeral Fund - All Cases
Allow a $1,500 burial or funeral fund exemption
for each eligible household member. Commute this
burial or funeral fund exemption as follows:
a. First, subtract the value of any irrevocable
burial trust from the $1,500 burial or funeral fund
exemption. If the irrevocable burial trust is valued at
$1,500 or more, it will reduce the burial or funeral
fund exemption to zero. If that is the case, do not go
on to steps b. and c. The amount of the irrevocable
burial trust which exceeds $1,500 is not counted as
an asset.
b. Second, for A, B and D Medicaid only, reduce
the remaining burial or funeral fund exemption by
the total face value of any exempt whole lite insurance policies. If the face value of these policies
exceeds the remaining burial or funeral fund exemption, it will reduce the burial or funeral fund exemption to zero, if that is the case, do not go on to
step c. The amount of face value which exceeds the
remaining burial or funeral fund exemption level is
not counted as an asset. This step does not apply to
F and C categories as life insurance is already
counted.
c. If after subtracting the value of the irrevocable
burial trusts and face value of exempt whole life
insurance policies there is still a balance in the burial
or funeral fund exemption, reduce the remaining
exemption level by the cash value of any burial contract, funeral plan, and/or funds set aside for
burial.
d. In A, B, and D Medicaid only, subtract the cash
value of non-exempt life insurance policies.
e. If these reductions result in an exemption
greater than $1,500 then the difference is to be added
to the other countable assets.
(1) Any interest which is accrued on an exempt
burial contract, funeral plan, or on funds set aside
for burial are exempt from consideration as an asset
or as income.
Funds set aside for burial: funds which are separately identified and not commingled with other
funds. They must be clearly designated so that an
outside observer can see that these funds are specifically for the client's burial expense.
(2) If a person ever removes the principle or interest from an exempt burial contract, funeral plan,
funds set aside for burial, or a life insurance policy
and uses the money for a purpose other than for
their burial expenses, the amount withdrawn from
the account must be counted as income. The amount
remaining in the fund is still exempt.
If a client has a previously unreported resource
which he claims is to be used for burial:
(a) and the resource is clearly designated as being
for burial, evaluate it for exemption back to when it
was either designated or intended for burial.
However, the date cannot be before November 1,
1982.
(b) and if the case is A, B, or D Medicaid case and
the resource is not clearly designated as being for
burial, it can be designated for burial retroactively
back to the first day of the month the client intended
to set it aside for burial. However, the date cannot
be before November 1,1982.
10. Land or Accounts Held in Trust - All Cases
Exclude ownership of beneficial interest in any
land or account which is held in trust by the United
CODE* Co
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States, a state, or in a tribal account.
11. Per Capita Tribal Payments
Exclude all per capita payments or any asset purchased with per capita payments made to a tribal
member by the Secretary of the Interior or the tribe.
12. Alaska Native Claims Settlement Act - All
Cases
Exclude shares received as payment under the
Alaska Native Claims Settlement Act (Public Law 92203).
13. Income Producing Property - A,B, and D
Medicaid
Exclude income producing property from assets
when the individual's equity in the property does not
exceed $6,000 and the property produces a net
annual return of a least 6 percent of the equity.
Count any equity value in excess of $6,000 only if
the 6 percent net annual return* is met. If it is not
then count the entire equity amount.
Net annual return: The income produced after
subtracting mortgage payments or other payments
necessary to generate income.
14. Retroactive Social Security Benefits - All
Cases
Exempt lump sum retroactive benefits received
from the Social Security Administration (SSA and
SSI) for 6 months after the month of receipt.
15. Student Benefits
Ail Cases
Do not count monies from certain sources to
undergraduate students as assets. These sources
include:
a. Educational loans, grants or scholarships that
have funds guaranteed by the U.S Commissioner of
Education, including:
- Pell Grants (Formerly Beog)
- Supplemental Educational Opportunity Grant
(SEOG)
- National Direct Student Loans (NDSL)
- Guaranteed Student Loans
- State Student Incentive Grants (SSIG)
b. Payments to participants of a service learning
program, such as College Woik Study or Univeisuy
Year for Action (UYA).
A, B, and D Medicaid
Count any monies which remain after the school
period covered from an educational grant, loan, or
scholarship as an asset.
16. Pension Funds - A, B and D Medicaid
Do not count money held in a retirement fund
under a plan administered by an employer or union,
an individual retirement account (IRA), or Keogh
account owned by a spouse or parent ineligible for
A, B, or D Medicaid.
a. Count as an asset any available money withdrawn from the pension starting the month after is
withdrawn.
17. Uniform Gifts to Minors Act (UGMA) - All
Cases
Do not count any asset, or the interest from the
asset, which is held within the rules of the Uniform
Gift to Minor's Act (UGMA). Count any money
from the asset given to the child as unearned income.
Uniform Gift to Minor's Act: An irrevocable gift
of money or property to a child under the age of 21.
The gift can be made to only one child, with only
one custodian holds the asset for the child under the
Utah UGMA rules.
18. Cash Payment Given to Help Pay for Medical
or Social Services
For A, B, and D Medicaid, exclude cash payments
from federal, state, or local government programs if

363

R810-314-419

SOCIAL SERVICES

the purpose of the payment is so the client can pay
for medical or social services. This includes payments
for vocational rehabilitation. Exclude these paymemts
only for one calendar month following receipt. Do
Not confuse thas exemption with reimbursements for
medical or social services; money received as reimbursement must be counted as a resource the first
month following receipt.
R8I0-314-419. When to Deem Assets
Spouses have a legal responsibility to financially
support one another. Parents have a legal responsibility to financially support their children until they
are emancipated*. Because of this legal responsibility, assets from a spouse or parent are counted as
available to the eligible spouse or child. This process
is called deeming. Because the asset is available,
include it in the countable assets.
419.1 Clients Who Are Not Residents of Medical
Institutions
Deem only from spouse to spouse or parent to
unemancipated child. Deem only among people who
live together.
419.12 F and C Medicaid
Do not deem from a parent or spouse who gets
SSI.
419.2 Clients Who Are Residents of Medical Institutions
Do not deem to a resident of a medical institution.
However, there may be persons in medical institutions who are not treated as medical institution cases.
These cases will be set up using policy for clients who
are not residents of medical institutions; deeming
may apply. Examples are:
1. F or C Medicaid - Persons who are temporarily living apart from their parents or children are
not considered residents of medical institutions.
2. All Cases - Persons are considered nonnursing home residents for the month they enter the
medical institution.
419.3 All Cases
Exemptions for deemed assets are applied based on
the type of asset (home, burial funds, tribal funds,
certain lump sum payments etc.), and the category of
assistance to which it is being applied. Emancipated:
A child is emancipated by:
1. turning 18 vearsold, or
2. getting married, or
3. getting a court order which says that the child is
emancipated.
R810-314-421. Lump Sum Payments - AH Cases
Remember that most lump sums count as income
in the month they are received. Count as an asset any
balance which remains the month after receipt. All
SSA and SSI lump sums are exempt for 6 months
after receipt.
421.1 Lump Sum Received on Sales Contract
1. Exempt lump sum payments received on a sales
contract for the sale of an exempt home if the money
is committed to replacement of the property sold
within thirty days and the purchase is completed
within ninety days.
a. If a period longer than ninety days is required
to complete the actual purchase, the District Director
may grant an extension in writing, using Form 689,
Policy Decision.
2 If the property is not replaced within 90 days
and no extension has been granted, consider the total
payment received as an asset.
421.2 Proceeds Other Than or In Addition to a
Lump Sum
1. Proceeds of a sales contract other than or in
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addition to a lump sum shall be exempt if applied t<
the purchase of replacement property. The sam<
conditions of time and commitment as for a lurnj
sum apply (see Sec. 421.1).
>
2. If proceeds from the contract are not to be usee
to replace property, consider the balance remaining
on the sales contract as an asset.
i
3. Availability (at any amount which would result
in excess assets) is a factor. This means that if the
balance remaining on a sales contract can be disco
unted to an amount which (in conjunction with an>
other countable assets) exceeds the asset level, the
client is ineligible.
Example: Assume a single individual has no other
countable assets, but has a balance remaining on a
sales contract of $5,000. We would ask a financial
institution or other knowledgeable source if a market
exists to assign the balance remaining to a buyer for
the one-person asset limit. If the market exists, then
the balance remaining on the sales contract would
make the client ineligible.
421.3 Insurance Settlements for Destroyed Property
Exempt lump sum insurance payments for destroyed property if the available money is used within
ninety days to replace the destroyed property, and
the destroyed property was exempt at the time of
loss.
1. The District Director may grant an extension
beyond ninety days, using Form 689, Policy Decision.
R810-314-425. Income Producing Property * * '
425 I F And C Medicaid
When a client owns property and has the legal
right to sell it without interference, the property is
available and we will count it in determining eligibility.
425.2 A. Band DMedicaid
• v
1. Exempt income producing property when:
a. The equity in the property is less than $6,000
and
b. The property produces a net annual return of a
least 6 percent of the equity.
Equity value more than $6,000 counts as an asset
only if the 6 percent net annual return is met. If it is
not, then the entire equity amount shall count.
2. If the client has the legal right to sell his share
of the property, and if such equity is includable as an
asset, and this results in the asset level being exceeded, close the case or deny the application. '
3. The actual availability (whether a market exists
to sell the property) is not a factor in counting the
property as an asset.
R810-314-431. Transfer of Excess Assets
431.1 FandC Medicaid
\
t
Take no sanction on the transfer of any asset. •
431.2 A, B, and D Medicaid - Clients Who Are
Not Residents of Medical Institutions
Take no sanction on the transfer of any asset if the
client is not a resident of a medical institution.
431.3 A, B, and D Medicaid - Clients Who Are
Residents of Medical Institutions
431.31 Apply No Sanction for the Transfer of the
Following Assets:
1. If the property was transferred prior to July 1,
1988, and the property was transferred more than 24
months prior to the date of application. Also, apply
no sanction for the transfer of an asset which would
have been exempt by Medicaid rules in effect at the
time of the transfer.
2. If the property was transferred on or after July
C O D E * Co
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1, 1988, and the property was transferred more than
30 months prior to the date of application. Also,
apply no sanction in the following situations:
a. Transfer of a home to a spouse
i b. Transfer of any resource to a spouse or for the
sole benefit of a spouse
c. Transfer of a home or other resource to a child
under age 18 who is blind or permanently and totally
disabled
d. Transfer of a home to a sibling who has an
equity interest in the home and who has lived in the
home for at least 1 year immediately preceding the
client's entry into a medical institution
e. Transfer of a' home to a son or daughter who
has lived in the home and cared for the client for at
least two years prior to the individual's entry into
the medical institution.
431.32 Undue Hardship
Apply no sanction for transfer of assets if the
sanction would be an undue hardship on the client.
An undue hardship exists when:
^
1. The client has exhausted all reasonable legal
means to regain possession of the asset transferred. It
is not reasonable to require the client to take action
if a knowledgeable source (such as the client's lawyer
or financial institution) confirms that it is doubtful
those efforts will succeed. That knowledgeable source
must specify the reasons for that decision. The
worker or supervisor must agree that it is doubtful
those efforts will succeed. (Workers may contact the
State Office of Assistance Payments for advise or
assistance if needed.) It is not reasonable to require
the client to take action more costly than the value of
the asset, and
2. Either "a" or "b* below
a. Without Medicaid, the client will not be able to
enter a nursing home and the client is at risk of
death or permanent disability if not admitted to a
nursing home. This must be verified by a physician':*
statement.
b. This household cannot afford to meet the
client's medical needs at home. The client must
verify that the cost of medical care (including diapers
and special foods) added to normal living costs,
exceeds household income. Do not count medical
costs that are covered by insurance. If the client is
eligible for Medicaid, do not count medical costs
covered by Medicaid but count any spenddown required.
431.33 Rebuttal of Presumption the Resource Was
Transferred to Become Eligible for Medicaid
Presume that any transfer of assets at less than
current market value is for the purpose of meeting
asset limitations. It. is the client's responsibility to
provide evidence that a transfer was made for exclusively another purpose. Apply no sanction if the
client verifies this.
431.34 How to Apply the Sanction
1. Determine if the current market value* (at the
time of the transfer) was received. Form 421 may be
used to contact a knowledgeable source to aid in this
decision. Do not consider the services of or assistance
of a family member in exchange for property unless
a contract existed prior to the receipt of the service.
2. If the asset transfer occurred after July 1, 1988,
the period of ineligibility begins with the month in
which the resources were transferred. The client is
ineligible for the Lesser of:
a. 30 months, or
b. The number of months resulting from dividing
the total uncompensated value* by the average
private-pay rate for nursing homes. This is $1,365.
CODE* Co
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Current Market Value: A fair and reasonable
compensation (in money or other worth) for property
as established by current standards of appraisal.
Uncompensated Value: The difference between the
current market value of property and the lesser
compensation received as a result of the transfer.
When an asset was jointly owned the uncompensated
value is the difference between the individuals shares
of the current market value and the compensation
received.
3. If the asset transfer occurred before July 1,
1988, add the uncompensated value to ail other
countable assets for a maximum of 24 months from
the date of transfer. The household is ineligible as
long as the asset level is exceeded. Uncompensated
value may be reduced as follows:
a. During months not eligible for Medicaid reduce uncompensated value by incurred expenses as
listed in Section 309.31.
b. During months eligible for Medicaid - reduce
uncompensated value by any spenddown paid and
any incurred expenses as listed in Section 309.32.
431.4 Determination of Current Market Value in
Transfer of Property
To determine if property was transferred for
Current Market Value, add to the amount received
by the seller any debts against the property.
To determine the proceeds from the transfer of
property, subtract from the sale price any unsatisfied
mortgage, any burial expense paid within the prior 3
months, and any medical spenddown paid within the
prior 6 months.
431.5 Life Estates as Assets
A. B. and D Medicaid
When an applicant/recipient transfers property to
another party and retains a life estate* interest,
consider the transfer according to the policy requirements for transfer of assets.
if the transfer of assets provisions are met,
proceed as follows:
1. Determine the current market value of the property by contacting a knowledgeable source which
include:
a. Real Estate brokers.
b. The local office of the Farmer's Home Administration (for rural land).
c. The local office for the Agricultural Stabilization and Conservation Service (for rural land).
d. Banks, savings and loan associations, mortgage
companies, and similar lending institutions.
2. Use Table VI.
3. Find the claimant's age as of last birthday.
4. Multiply the figure in the life estate column for
that age by the current market value of the property
to determine the value of the life estate.
5. If the value of the life estate in conjunction with
any other countable assets exceeds the allowable asset
level, close the case or deny the application.
a. Count the value of the life estate even if no
market exists to sell it.
6. If the client refutes the above amount, use the
new amount as verified.
F and C Medicaid
Do not consider the life estate interest as an available asset. However, count any income produced by
the life estate.
Life estate: a life estate conveys upon an individual
or individuals for his lifetime certain rights in property. The owner of a life estate has the right of possession, the right to use the property, the right to sell
his life estate interest. He does not have title to the
property and he does not have the right to sell the
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pliance had occurred. The written request from the
provider must be submitted by him/her to:
Division of Health Care Financing
Bureau of Program Review
ATTN: PEER REVIEW
P.O. Box 16580
Salt Lake City, Utah 84116-0580
This written request will be submitted to the appropriate Professional Society requesting that their
Peer Review Committee conduct a formal peer
review of the Division of Health Care Financing
determination.
The informal hearing requirements of Sec. 26-232-(l) UCA, (1953) are satisfied by the professional
peer review process.
If either the Division of Health Care Financing or
the the provider is dissatisfied with the results of the
formal peer review they may request a formal
hearing before the Department of Health pursuant to
Sec. 23-32-2, UCA (1953) by complying with the
formal hearing procedures set forth in the Division
of Health Care Financing ADMINISTRATIVE
HEARING PROCEDURES.
In situations of violations of compliance of professionally recognized medical standards, identified by
peer review, the Division of Health Care Financing
may pursue any legal sanction for recovery of overpayments,
Should Federal Financial Participation (the amount
the federal government contributes to provider reimbursement) be disallowed on reimbursements made
to the provider, the provider will reimburse to the
State the total amount that the State paid for the
services disallowed (including Federal audit, quality
assurance review, or prior authorization requirements) only if the provider was at fault.
1987 26-1-5

R455-14. Division of Heallh Care
Financing Administrative Hearing
Procedures for Medicaid/UMAP
Applicants, Recipients and Providers
R455-I4-0. Policy Statement
R455-I4-I. Administrative Hearing Procedures Provide
R455-14-2. Discovery
R45S-14-3. Declaratory Orders

R455-14-0. Policy Statement
It is the policy of the Division of Health Care
Financing to resolve disputes at the lowest level. The
following rules are not meant to foreclose the Division's preference for informal resolutions through
open discussion and negotiation between the Division, and applicants, recipients and providers.
R455-14-I. Administrative Hearing Procedures
Provide
A. HEARING PROVISIONS
1. Hearing Responsibility
a. In accordance with Section 1902(a)(3) of the
Social Security Act, 42 Code of Federal Regulations
(CFR) Part 431, Subpart E, Sections 26-1-4.1 and
26-23-2 U. C. A. (1953), and 63-46b-l, et seq.
U. C. A. (1987), all Title XIX (Medicaid)/Utah
Medical Assistance Program (UMAP) recipients or
providers (and applicanfs under certain circumstances) aggrieved by any action or inaction of the
Department of Health (DOH), Division of Health
Care Financing (DHCF), will be given an opportunity for a hearing upon written request.
b. A hearing is not required and will not be
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granted to an applicant, recipient or provider if the
sole issue(s) is a Federal or State law or policy requiring an automatic change in covered services adversely affecting some or all (applicants) recipients or
providers (42 CFR 431.220).
' '
c. A hearing also is not required and will not be
granted to a provider for Medicaid certification
surveys, plans of correction pursuant to those surveys
or inspections of care, when such state agency action
is required by federal statute or regulation to be
conducted according to federal procedures (Section
63-46b-1(2)(1) U. C. A. (1988), 42 CFR'431,
Subpart D).
(1) Any Skilled Nursing Facility (SNF), Intermediate Care Facility (ICF) or Intermediate Care Facility/
Mentally Retarded (ICF/MR) whose certification or
provider agreement is denied, terminated or not
renewed will be governed by, the evidentiary hearing
procedures set forth in 42 CFR 431.153, including
appropriate cross-references to 42 CFR Part 498,
with the offering of an informal reconsideration in
accordance with 42 CFR 431.154 prior to the conducting of a full evidentiary hearing. All of the federal
regulatory citations in this subsection are incorporated herein as if set forth in full.
(2) Any SNF, ICF or ICF/MR whose payment
for new admissions is denied will be governed by the
informal hearing procedures set forth in 42 CFR
442.118 and 442.119, including appropriate crossreference to 42 CFR 489.62 as specifically concerns
SNFs. All of the federal regulatory citations in this
subsection are incorporated herein as if set forth in
full.
.
,
• '
2. Applicability •
-•
EXCEPT AS SPECIFIED HEREIN, THESE
PROVISIONS ONLY APPLY TO TITLE XIX
MEDICAID/UMAP RECIPIENTS OR PROVIDERS. These rules do not apply to initial applications for medical assistance. A Medicaid/UMAP
applicant who has been denied eligibility for medical
assistance through the local Office of Community
Operations (OCO), Assistance Payments Administration (APA), Department of Social Services (DSS),
must submit a written request for an eligibility determination hearing to: The Department of Social
Services, Office of Administrative Hearings, P. O.
Box 45500, Salt Lake City, Utah 84145-0500 or the
applicant may deliver the written request in person to
the local OCO.
3. Eligibility Hearing for both Non-Medical
Assistance AND Medical Assistance
'
''
If eligibility for a non-medical assistance
program(s) in addition to Medicaid/UMAP is at
issue, the Medicaid/UMAP eligibility determination
hearing shall be conducted by the Department of
Social Services through the Office of Administrative
Hearings. Requests for such hearings shall be sent to
the address in Section 2, above. All such hearings
shall be conducted according to DSS hearing rules.
DSS shall propose a recommended decision concerning the medical assistance issue(s) only and shall
submit it to the Executive Director of DOH or his/
her designated representative for agency review.
Thereafter the recommended decision shall be
handled in accordance with Sections 63-46b-12
and 63-46b-15, U.C.A. (1987). ' !
4. Eligibility Hearing For Medical Assistance Only *
All requests for hearings to consider eligibility as
to medical assistance only, shall be forwarded by
DSS to DHCF. A formal hearing in accordance with
the hearing procedures hefein shall be conducted ! by
DHCF.
•>
Cow •Co
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5. Definitions • *
The definitions of the Utah Administrative Procedure Act' (UAPA), Section 63-46b-l, et seq., U.
C. A.' (1987) as set forth in Section 63-46b-2 are
hereby incorporated by reference. In addition:
a. 'Action" means a denial of Medicaid/UMAP
eligibility as' regards an applicant; denial, termination, suspension, or reduction of Medicaid/UMAP
covered services in the case of recipients; or, a reduction or denial of reimbursement for such services,
findings of licensing survey deficiencies requiring a
Plan of Correction, failure of DHCF to accept a
Plan of Correction required by licensing, or other
' sanctions as set forth in "DHCF ADMINISTRATIVE SANCTIONS PROCEDURES AND GUIDELINES", R455-22, in the case of providers.
b. "Aggrieved Person" means any applicant, recipient or provider aggrieved by any action or inaction
of DHCF.
c. "Date of Action" means the date on which a
' denial of eligibility for, termination, '"suspension or
reduction of Medicaid/UMAP covered services
becomes effective, in the case of applicants or recipients; or, in the case of providers the date on which:
(1) A reduction or denial or reimbursement or
sanction becomes effective;
(2) Notice is given of licensing survey deficiencies;
or
' (3) Notice is given that DHCF will riot accept a
plan of correction of survey deficiencies required by
licensing.
' d. "Division Director" means the Director of the
Division of Health Care Financing of the Utah
Department of Health or his/her designated and
authorized representative.
4
e. "Executive Director" means the Executive Director of the Utah Department of Health or his/her
designated and authorized representative.
f. "Formal Hearing* means a hearing before a
hearing officer, conducted in accordance with
UAPA.
g. "Notice* means a written statement of the
1
action DHCF intends to take, the reasons for the
intended action, the specific regulations that support
(or the change in Federal or State law that requires)
the action, the right to a hearing when applicable,
the procedure to obtain a hearing, and an explanation of the circumstances under which Medicaid/
UMAP benefits or reimbursement will be continued
if a hearing is requested.
h. "Request for a Formal Hearing" means a clear
expression in writing which meets the criteria of a
"Request for Agency Action" as set forth by Section
63-46b-3(2)(c), U. . C A. (1987) by an aggrieved
person or authorized representative. ,
6. Notice
a. When Notice Required
Every individual who is affected by an adverse
action taken by DHCF will be given timely notice.
b. Content of Notice
,
A notice under this Section must contain:
(1) A statement of the action DHCF intends to
take;
(2) The date the intended action takes effect;
(3) The reasons for the intended action;
(4) The specific regulations that support, or the
change in Federal or State law or policy, that requires the action;
(5) The aggrieved person's right to request a
formal hearing before DHCF, when applicable, and
the method by which such hearing may be obtained
from DHCF;
COOL* Co
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(6) A statement that the aggrieved person may
represent himself or use legal counsel, relative, friend
or other spokesman at the formal hearing; and,
(7) An explanation of the circumstances under
which Medicaid/UMAP coverage or reimbursement
will be continued if a formal hearing is timely requested.
c. Advance Notice
DHCF will mail a notice at least ten (10) calendar
days before the date of the intended action EXCEPT
as noted below:
(1) DHCF may mail a notice not later than the
date of action if:
(a) DHCF has factual information confirming the
death of a recipient/provider;
(b) DHCF receives a clear written statement signed
by a recipient/provider that:
1) He/she no longer wishes services or reimbursement, or
2) Gives information that requires termination or
reduction of services or reimbursement and indicates
that he/she understands that this must be the result
of supplying thai information;
(c) The recipient has been admitted to an institution where he/she is ineligible under the State Plan
for further services;
(d) The recipient/provider's whereabouts are
unknown and the Post Office returns DHCF mail
directed to him/her indicating no forwarding
address;
(e) DHCF establishes the fact that the recipient has
been accepted for Medicaid/UMAP services by
another local jurisdiction, State, Territory or Commonwealth;
(0 A change in the level of medical care is prescribed by the recipient's physician; or
(g) A termination, suspension or reduction of
Medicaid/UMAP covered services or reimbursement
is necessitated by an imminent peril to the public
health, safety, or welfare.
(2) DHCF may shorten the period of advance
mailed notice to five (5) days before the date of
action if:
(a) DHCF has facts indicating that action should
be taken because of probable fraud by the applicant/
recipient/provider; and
(b) The facts have been verified, by affidavit, if
possible.
7. Request for Formal Hearing and Agency Response
Formal hearings are held for "medical assistance
only" issues. If an aggrieved person's request for an
eligibility hearing concerns both non-medical assistance and medical assistance, he should refer to R45514-1.A.3, above.
An aggrieved person may request a formal hearing
within the following -deadlines, depending upon the
type of request:
a. An aggrieved UMAP or Medicaid provider may
request a formal hearing within 30 calendar days
from the dale written notice is issued or mailed,
whichever is later, by DHCF of an action or inaction.
b. An aggrieved Medicaid applicant or recipient
may request a formal hearing regarding eligibility for
"medical assistance only" within 90 calendar days
from the date written notice is issued or mailed,
whichever is later, by DHCF of an action or intended
action.
c. An aggrieved UMAP applicant or recipient may
request a foirmal hearing regarding eligibility within
90 calendar days from the date written notice is
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issued or mailed, whichever is later, by DHCF of an
action or intended action.
d. An aggrieved UMAP applicant or recipient may
request a formal hearing regarding scope of service
within 30 calendar days from the date written notice
is issued or mailed, whichever is later, by DHCF of
an action or intended action*.
e. Failure to submit a timely request for a formal
hearing will constitute a waiver of a person's formal
hearing or pre-hearing rights. A request for a
hearing shall be in writing, shall be dated, and shall
explain the reasons for which the hearing is requested. An aggrieved person may use the hearing
request form which is attached to all negative eligibility action notices, or the form which is provided in
Attachment "A," which is entitled "Requests for
Hearing/Agency Action." DHCF will provide copies
of the form ia Attachment A to all interested
persons. The address for submifting a "Request for
Hearing/Agency Action" for: (a) Medicaid or
UMAP providers; and (b) Medicaid or UMAP scope
of service hearings is as follows:
Division of Health Care Financing
Attention: Tormal Hearings
P.O. Box 16580
Salt Lake City, Utah 84116-0580
The address for submitting a "Request for Hearing/
Agency Action for Medicaid and UMAP applicants
regarding eligibility issues is:
The Department of Social Services
Office of Administrative Hearings
P.O. Box 45500
Salt Lake City, Utah 84145-0500
f. Requests for formal hearing will be docketed
and scheduled within 30 calendar days. DHCF as
respondent shall schedule a hearing or begin negotiations in the matter in writing within 30 days of the
date of issuance of the request for formal hearing or
agency action.
8. Denial or Dismissal of Request for a Hearing
DOH or DHCF may deny or dismiss a request for
a formal hearing if:
a. The aggrieved person withdraws the request in
writing;
b. The agcricved person fails to appear at a scheduled hearing without good cause; or
c. The provider fails to allow DHCF access to its
records pursuant to R455-14-2 below
'
9. Reinstatement/Continuation of Services
a. DHCF may reinstate services for recipients or
suspend any adverse action for providers as defined
in Section 5.a if an aggrieved person requests an
formal hearing not more than ten (10) calendar days
after the date of action.
b. DHCF must reinstate or continue services for
recipients or suspend adverse actions for providers
until a decision is rendered after a formal hearing if:
(1) Adverse action is taken without giving the ten
(10) day advanced mailed notice to a recipient/
provider in all circumstances where such advance
notice is required;
(2) In those circumstances where advance notice is
not required, as set forth in section 6.c.(l); the aggrieved person requests a formal hearing within ten
(10) calendar days following the date the adverse
action notice is mailed;
(3) DHCF determines that the action resulted from
other than the application of Federal or State law or
policy.
c. DHCF may proceed with its intended action if:
(1) The aggrieved person withdraws his request for
either a formal hearing in writing; or,
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(2) The aggrieved person prolongs the f hearing
process without good cause; or,
(3) A recipient's whereabouts are unknown, as
indicated by the return of agency mail directed to
him/her which is not forwardable. • r, ,
Hf , /
10. Formal Hearing
,5
a. How to Request a Formal Hearing ' ,
• ,•
A request for a formal hearing must be made to
the Division of Health Care Financing, 288 North
1460 West, P. O. Box 16580, Salt Lake City, Utah
84116-0580, Attention: "Formal Hearings/ , ,t
r
b. Notice of Formal Hearing
«
.
DHCF shall notify the aggrieved person and/or
his/her attorney, in writing, of the date, time and
place of the hearing. Notice shall be mailed not less
than ten (10) calendar days before the scheduled date
of the formal hearing. ,
« *
t
c. Form of Papers
t ',
All papers to be filed in a formal hearing shall! •' f»
(1) Be typewritten or legibly hand-written;
(2) Bear a caption clearly showing the title of the
hearing;
(3) Bear the docket number, if any;
(4) Be dated and signed by the party or his/her
authorized representative and shall contain his/her
address and telephone number; and
(5) Consist of an original and two (2) copies filed
with DHCF.
Hearings may be delayed until these requirements
are met.
,
,
t
d. Service
(1) The party Filing papers and documents shall
serve them upon all parties to the formal hearing.
Proof of service shall be filed with DHCF.
(2) Service shall be personally delivered or by mail,
properly addressed with postage prepaid, one (1)
copy to each party entitled thereto. When a party is
represented by an attorney, service upon the attorney
shall be deemed service upon the party or parties.
(3) Proof of service shall be by certificate, affidavit
or acknowledgment.
(4) Wherever notice by DHCF is required, notification shall be effective upon the date of first.class
mailing to a party's residence or business address.
(5) In addition to the methods set forth in these
rules, a party may be served in any manner permitted
by law.
e. Intervention
As permitted by Utah Code Ann. 63-46b-10,
intervention will be permitted provided the following
requirements are met:
(1) Persons desiring to intervene in a formal
hearing must "petition for leave to intervene at least
seven (7) days before the scheduled hearing, unless
otherwise permitted by the hearing officer.
(2) The petition must contain a clear and concise
statement of the direct and substantial interest of the
person seeking leave to intervene in the hearing.
(3) Persons seeking affirmative relief shall state the
basis of such relief.
'•
(4) Other parties to the hearing must have an
opportunity to support or oppose intervention.
(5) The hearing officer may grant leave to intervene subject to such reasonable conditions as he may
prescribe. An intervenor may be dismissed from the
hearing if it appears* that he has no direct or substantial interest in the hearing.
*x ' ,
f. Conduct of Hearing
< , . >
(1) Formal hearings shall be conducted by an
impartial hearing officer who is appointed by DOH.
The hearing officer shall be empowered with such
authority as granted by Section 63-46b-l* et scq.
Com »Co
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U. C. A.,. (1987), except as may be limited by these
additional evidence is necessary for the proper deterules.- No hearing officer shall have been directly
rmination of the case, he/she may at his/her disinvolved in the initial determination of the action in cretion:
question.
(a) Continue the hearing to a later date and order
(2) All formal hearings shall be. conducted only the party to produce additional evidence; or
after adequate written notice of the hearing has been
(b) Close the hearing and hold the record open in
served on ail parties setting forth the time, date and order to permit the introduction of additional docuplace of the hearing.
mentary evidence. Any evidence so submitted shall be
made available to both parties and each party shall
(3) Testimony shall be taken under oath or affirhave the opportunity for rebuttal.
mation administered by the hearing officer.
(3) Written notice of the time and place of a con(4) Each party shall have the right to:
. , •
tinued or further hearing shall be given in accordance
(a) call and examine parties and witnesses;
with Section lO.b, except that when a continuance is
i (b) introduce exhibits;
ordered during a hearing and adequate oral notice is
(c) question opposing witnesses and parties on any
matter relevant to the issue even though the matter given.
was not covered in the direct examination;
i. Record
.
(d) impeach any witness regardless of which party
A complete record of all formal hearings'shall be
first called him/her to testify; and
made. The testimony shall be electronically recorded
(e) rebut the evidence against him/her.
«
and/or memorialized by court reporter. The recor. (5) The rules of evidence as applied in civil actions ding and/or memorializaiion shall be transcribed if
in the courts of this State shall be generally followed
requested by a party to the hearing. The requesting
in the hearings. Any relevant evidence may be admparty shall pay the costs of transcription and for
itted if it is the type of evidence commonly relied
copying costs. At the conclusion of the formal
upon by prudent men in the conduct of their affairs.
hearing, the complete record of the hearing will be
Hearsay evidence may be used for the purpose of
maintained in a secured area and shall be considered
supplementing or explaining other evidence, but shall
the sole property of DHCF. DHCF or its designated
not be sufficient by itself to support a finding unless agent will retain e l e c t r o n i c r e c o r d i n g s /
it would be admissible over objection in civil actions. j memorialization of formal hearings for a period of
The hearing officer shall give effect to the rules of
one (1) year. Written records and documents will be
privilege recognized by law. Irrelevant, immaterial
retained for a period not to exceed three (3) years.
and unduly repetitious evidence shall be excluded.
j. Proposed Decision and Final Agency Review
(6) The. hearing officer may order the taking of
(1) At the conclusion of the formal hearing, the
interrogatories and depositions and assess the expense
hearing officer shall take the matter under adviseto the requesting party if the hearing officer deems it
ment and shall submit to the Executive Director of
proper.
DOH a proposed decision, based on the evidence and
testimony introduced at the hearing.
(7) The hearing officer may question any party or
witness and may admit any evidence he believes is
(2) The proposed decision shall be in writing and
relevant or material.
' shall contain findings of fact and conclusions of law.
, (8) The hearing officer shall control the taking of
(3) The Executive Director of DOH may:
evidence in a manner best determined to be best
(a) adopt the proposed decision, or any portion of
suited to ascertain the facts and safeguard the rights the decision.
of the parties. The hearing officer shall explain the
(b) reject the proposed decision, or any portion
issues and the order in which evidence will be recethereof, and make his own independent determinaived.
tion based upon the record.
(9) A party has the burden of proving by a prep(c) remand the matter to the hearing officer to take
onderance of the evidence whatever facts it must
additional evidence; and the hearing officer thereaestablish to sustain its position. A provider always
fter shall submit to the Executive Director of DOH a
has the burden of proof to show that services were,
new proposed decision.
in fact, rendered as billed.
(4) Review by the Executive Director constitutes
(10) The burden of proof as to a particular fact is agency review and final administration action, and is
on the party against whom a finding on that fact
subject to judicial review in accordance with the
would be required in the absence of further evidence.
procedures set forth in Subsection 10.1.
g. Ex Parte Communications
(5) The aggrieved person or his/her representative
(1) Except as otherwise provided below, ex parte
shall be notified of the final administrative action
communications are prohibited.
and the aggrieved person's right to judicial review of
(2) The hearing officer shall decline to listen to or
the action.
accept any communication offered in violation of
(6) When the final administrative action is favorthis rule and shall explain to the offeror that any
able to the aggrieved person, DHCF shall promptly
communication received off the record and in violatake corrective action.
tion of this rule must be made a part of the record
(7) Subject to provisions for safeguarding confidand furnished to all parties.
ential information, all hearing decisions shall be kept
(3) This rule shall NOT apply to:
on file for public inspection.
(a) The disposition of ex parte matters authorized
k. Agency Review
by law; or'
Reconsideration. Section 63-46b-13 Utah Code
(b) Communications concerning status of the
Ann. 1953, as amended, is hereby incorporated by
hearing and uncontested procedural matters.
reference.
h. Continuances or Further Hearings
1. Judicial Review
' (1) The hearing officer may continue a formal
(1) Judicial review of a final agency action may be
hearing to another time or place, or order a further secured by the aggrieved party by filing a petition in
hearing on his/her own motion or upon the showing the Utah Court of Appeals within thirty (30) days
of good cause, at the request of any party.
after issuance of the Executive Director's final
(2) Where the hearing officer determines that
administrative action. The petition shall be served
COOL •Co
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upon the Executive Director and shall state the
grounds upon which review is sought. The Executive
Director shall file with his/her Answer certified
documents, papers, transcripts of all testimony taken
in the matter, recommended findings of fact and
conclusions of law of the hearing officer and the
final administrative action of the Executive Director.
(2) Judicial review of final administrative action is
governed by Section 63-46b-16 and Section 6346b-l, et seq. U. C. A. (1987), and Section 78-2a3,U.C.A.(1953).
R455-14-2. Discovery
A. DISCOVERY PROVISIONS
The Utah Rules of Civil Procedure are inapplicable
to these proceedings and no formal discovery except
as set forth hereinafter shall be permitted. Unless
otherwise limited by order of the hearing officer, the
scope of discovery/ in formal adjudicative proceedings
shall be as follows:
1. Review of Applicant/Recipient and Provider
Records
a. DHCF shall be permitted to review all records
which are pertinent to the hearing which are in the
custody or control of the applicant or recipient and
their health care providers. DHCF shall give at least
three (3) days' written notice the custodian of such
document(s).
b. DHCF shall be allowed to inspect a provider's
records which are pertinent to the hearing. Inspection
shall be made at the provider's business office during
regular working hours and after at least three (3)
days written notice.
2. Review of DHCF Records and Files
a. Before the Formal Hearing
Upon prior written request, the aggrieved person
or his/her representative will be permitted to
examine all documents and records to be used by the
State at the formal hearing, not later than three (3)
days before the formal hearing. The aggrieved party
may request the Medicaid Management Information
System (MMIS) claim file. This will be available for
review fifteen (15) calendar days after DHCF receives
a written request for the information.
b. At the Formal Hearing
The aggrieved person or his/her representative
will be given an opportunity to:
(1) Examine the aggrieved person's case file and
all documents and records to be used by DHCF at
the hearing;
(2) Bring witnesses to the hearing; and
(3) Establish all pertinent facts and circumstances.
3. Pre-hearing Procedure
a. The hearing officer may elect to hold a prehearing meeting for any of the following reasons:
(1) to formulate or simplify the issues;
(2) to obtain admissions of fact and documents
which will avoid unnecessary proof;
(3) to arrange for the exchange of proposed exhibits or prepared expert testimony;
(4) to outline procedures to be followed, at the
formal hearing; or
(5) to agree to such other matters as may expedite
the orderly conduct of the hearing or the settlement
thereof.
Agreements reached during the conference shall be
recorded or the parties may enter into a written stipulation or agree to a statement made on the record
by the hearing officer.
4. Interrogatories, Depositions, and Requests for
Admissions
a. The hearing officer may order the taking of
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interrogatories and depositions, and set appropriate
time-frames, assess sanctions for non-compliance,
and assess the expense to the requesting party If the
hearing officer deems it proper.
'
' "'
b. The hearing officer may permit the filing of
Requests for Admission, set appropriate timeframes for responses, and assess sanctions' for non,f
compliance.
« '.»«
5. Medical Examination
t « » *»
" '
a. The hearing officer may order at DHCF expense
a medical assessment in order to obtain information
necessary for a fair decision. • This information
subject to confidentiality requirements shall be made
a part of the formal hearing record.
'
>*•>!•
6. Witnesses and Subpoenas
'
'
' '
a. A party shall arrange for the presence of (lis
witnesses at the hearing.
" >• *
*'*
b. A subpoena to compel the attendance of a
witness or the production of evidence may be issued
by the hearing officer, upon written request by a
party and a sufficient showing of need. '
c. A subpoena may also be issued by the hearing
officer on his own motion.
' '•
'" *
d. An application for subpoena duces tecum for
the production by a witness of books, papers, correspondence, memoranda, or other records shall be
made by affidavit to the hearing officer. The application must include:
<'
(1) The name and address of the person or entity
upon whom the subpoena is to be served;
(2) A description of the documents, papers, books,
accounts, letters, photographs, objects, or tangible
things not privileged, that which the applicant seeks;
(3) A snowing of the materiality to the issue involved in the hearing; and
(4) A statement by the applicant that to the best of
his knowledge the witness has such items in his possession or under his control,
r .• •
e. The applicant shall arrange to have all subpoenas served which the hearing officer issues to him.
A copy of the affidavit presented to the hearing
officer shall be served with the subpoena.
*
f. Except for employees of DOH, witnesses subpoenaed for any hearing are entitled to appropriate
fees and mileage. The witness shall file a written
demand for the fees with the hearing officer not later
than ten (10) days after the date the witness appeared
at the hearing.
» »
* '
7. Sanction by Hearing Officer ' '
a. The hearing officer may sanction or penalize
any party that fails to obey an order entered by the
hearing officer. ^
*'
•
'
•"
R455-14-3. Declaratory Orders
•.*,••
As required by Section 63-46b-21, U. C. A.
(1987), this rule provides for procedures for requesting of DOH through DHCF for the issuance of a
declaratory order determining the applicability of a
statute, rule, or order to specified circumstances.
A. DEFINITIONS For purposes of these .provisions:
1. "Agency" means the Division of Health Care
Financing, Utah Department of Health.
2. "Applicability" means a determination of
whether a statute, rule, or order should be applied,
and if so, how the law as stated should, be applied to
specific facts and circumstances,
3. "Declaratory Ruling" means an . administrative
interpretation or explanation of rights, status, and or
other legal relations under a specific statute, rule, or
order.
i
4. "Order" means an agency, action of particular
Com «Co
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§435.115
(a) In August 1972, the individual
was entitled to OASDl and —
(1) He was receiving AFDC; or
(2) He would have been eligible for
AFDC if he had applied, and the Medicaid plan covered this optional group;
or
(3) He would have been eligible for
AFDC if he were not in a medical institution or intermediate care facility,
and the Medicaid plan covered this optional group.
(b) T h e individual would currently
be eligible for AFDC except t h a t the
increase in OASDI under Pub. L. 92336 raised his income over the limit allowed under AFDC. This includes an
individual who—
(1) Meets all current AFDC requhements except for the requirement to
file an application; or
(2) Would meet all current AFDC requirements if he were not in a medical
institution or intermediate care facility, and the current Medicaid plan
covers this optional group.
§ 135.115 Indmduals deemed to be receiving AFDC.
(a) The Medicaid agency must provide Medicaid to individuals deemed to
be receiving AFDC, as specified in this
section.(b) The Slate must deem individuals
to be receiving AFDC who are denied a
cash payment fiom the title IV A
State agency solely been use the
amount of the AFDC payment would
be less than $10.
(c) The State may deem pregnant
women to be receiving AFDC under
section 406(g)(2) of the Act. This section permits States, for purposes of
title XIX, to deem a piegnant woman
to be receiving AFDC if—
(1) She would be eligible for AFDC
cash payments if the child had been
born and was living with her in the
month of payment; and
(2) T h e pregnancy has been medically verified.
(d) T h e State may deem participants
in a work supplementation program to
be receiving AFDC under section
414(g) of the Act. This section permits
States, for purposes of title XIX, to
deem an individual and any child or
relative of the individual (or other individual living in the same household)

APPENDIX " E "

42 CFR Ch. IV (10-1-85 Edition)
to be receiving AFDC, if the individual—
(1) Participates in a State-operated
work supplementation program under
section 414 of the Act; and
(2) Would be eligible for an AFDC
cash payment if t h e individual were
not participating in the work supplementation program.
146 FR 47985, Sept. 30, 1981]
MANDATORY COVERAGE OF ADOPTION
ASSISTANCE AND FOSTER CARE CHILDREN

§ 135.118 Children for whom adoption assistance or foster care maintenance
payments are made.
T h e agency must provide Medicaid
to children for whom adoption assistance or foster care maintenance payments are made under title IV-E ot
t h e Act.
[47 FR 28655, July 1, 1982]
MANDATORY COVERAGE OF THE AGED,
B U N D , AND DISABLED

§ 1.15.120 Individuals receiving SSI.
(a) General provisions. Except as al
lowed under § 435.121, the agencj
must provide Medicaid to aged, blind,
and disabled individuals or couples
who receive SSI, including—
(1) Individuals receiving SSI pending
a final determination of blindness oi
disability;
(2) Individuals receiving SSI under
an agreement with the Social Security
Administration to dispose of resources
t h a t exceed the SSI dollar limits or
resources; and
(3) From J a n u a r y 1, 1981 until De
cember 31, 1983, individuals considered
to be receiving SSI under 1619(b) oJ
the Act (blind individuals or those
with disabling impairments whose
income equals or exceeds a specifk
SSI limit). (See 20 CFR 416.265
through 416.269 for determinations oi
eligibility under this provision.)
(b) Exclusion. Individuals entitled tc
benefits under section 1622 of the Ad
are not to be considered individuals re
ceiving SSI. Section 1622 of t h e Acl
provides for certain individuals whose
minimum benefits under title II of the
Act were reduced by section 2201 oJ
Pub. L. 97-35.

Health Care Financing Administration, HHS
[46 PR 47985, Sept. 30, 1981]
§435.121 Individuals in Stales using more
restrictive requirements for Medicaid
than the SSI requirements.

(a) T h e agency may use Medicaid eligibility requirements for the aged,
blind, or disabled t h a t are more restrictive t h a n t h e eligibility requirements for SSI. T h e agency may be
more restrictive in defining blindness
or disability, more restrictive in setting
financial requirements for income or
resources, or both. T h e requirements
may apply to the aged or the blind or
the disabled, or to any combination.
For example, the agency may use a
more restrictive definition of disability
for those applying for Medicaid as disabled and a more restrictive income requirement for those who apply as
aged, but provide Medicaid to all individuals receiving SSI on the basis of
blindness.
(b) If an agency uses more restrictive
requirements under this section—
(1) Each requirement may be ho
more restrictive t h a n t h a t in effect
under the State's Medicaid plan on
January 1, 1972, and no more liberal
than t h a t applied under SSI or an optional State supplement program t h a t
meets t h e conditions of § 435.230; and
(2) In determining financial eligibility of an individual in t h e category to
which the more restrictive requirements apply, the agency must deduct,
from the individual's income, his SSI
payment, any optional State supplement, and incurred* medical expenses
as specified in § 435.732.
(c) T h e following sections of this
part apply to the agency's use of more
restrictive eligibility requirements:
(1) Section 435.135, treatment of individuals who receive OASDI cost-ofliving increases.
(2) Section 435.330, medically needy
coverage.
(3) Section 435.530, more restrictive
definitions of blindness.
(4) Section 435.540, more restrictive
definitions of disability.
(5) Sections 435.731 t h r o u g h 435.733,
more restrictive income and resource
requirements.
(6) Sections 435.812, 435.823, 435.831,
and 435.841, medically needy financial
eligibility requirements.

§435.131

[43 FR 45204, Sept. 29, 1978, as amended at
45 FR 24883, Apr. 11, 1980; 48 FR 47985,
Sept. 30, 1981; 48 PR 39829, Sept. 1, 19831
§435.122 Individuals who are ineligible
tor SSI or optional State supplements
because of requirements that do not
apply under title XIX of the Act.

If an agency provides Medicaid to
aged, blind, or disabled individuals receiving SSI or optional State supplements, it must provide Medicaid to individuals who would be eligible for SSI
or optional Slate supplements except
for an eligibility requirement used in
those programs t h a t is specifically
prohibited under title XIX.
[47 FR 43848, Oct. 1, 1982; 47 FR 49847,
Nov. 3, 19821
§435.130 Individuals receiving mandatory
State supplements.

T h e agency must provide Medicaid
to individuals receiving mandatory
State supplements.
§435.131 Individuals eligible as essential
spouses in December 1973.
(a) T h e agency must provide Medicaid to any person who was eligible for
Medicaid in December 1973 as an essential spouse of an aged, blind, or disabled individual who was receiving
cash assistance, if the conditions in
paragraph (b) of this section are met.
An "essential spouse" is defined in section 1905(a) of the Act as one who is
living with the individual; whose needs
were included in determining the
amount of cash payment to the individual under OAA, AB, APTD, or
AABD; and who is determined essential to the individual's well-being.
(b) T h e agency must continue Medicaid if—
(1) T h e aged, blind, or disabled individual continues to meet the December 1973 eligibility requirements of the
applicable State cash assistance plan;
and
(2) T h e essential spouse continues to
meet the conditions t h a t were in effect
in December 1973 under the applicable
cash assistance plan for having his
needs included in computing the payment to the aged, blind, or disabled individual.

E-l

§ 435.840

42 CFR Ch. IV (10-1-85 Edition)

supplement recipients under § 435.230;
or
(iii) T h e amount of the highest
medically needy income standards for
one
person
established
under
§ 435.814.
(3) For an individual with a family
at home, an additional amount for the
maintenance needs of the family. This
amount must—
(i) Be based on a reasonable assessment of their financial need;
(ii) Be adjusted for the number of
family members living in the home;
and
(iii) Not exceed the highest of the
following need standards for a family
of t he same size:
(A) T h e standard used to determine
eligibility under the State's approved
AFDC plan.
(B) T h e standards used to determine
eligibility under the State's Medicaid
plan, as provided for in § 435.814.
(4) Amounts for incurred expenses
for medical or remedial care t h a t are
not subject to payment by a third
party, i n c l u d i n g (i) Medicare and other health insur- ;
ance premiums, deductibles, or coinsurance chargers; and
(ii) Necessary medical or remedial
care recognized under State law but
not covered under the State's Medicaid plan, subject to reasonable limits
the agency may establish on amounts
of these expenses.
(d) In determining the amount of
the individual's income to be used to
reduce the agency's payment to the institution, the agency may, for single
individuals, deduct an amount (in addition to the personal needs allowance) for maintenance of the individual's home if—
(1) T h e amount is deducted for not
more t h a n a 6-month period; and
(2) A physician has certified t h a t t h e
individual is likely to return to his
home within t h a t period.
[45 FR 24886, Apr. 11, 1980, as amended at
46 FR 47988, Sept. 30, 1981; 48 FR 5735,
Feb. 8. 1983]

MEDICALLY NEEDY RESOURCE STANDARDS \

§ J35.810 Medic-ally needy resource standards: General requirements.
To determine eligibility of medically
needy individuals, a Medicaid agency
must use a resource standard under
this subpart t h a t is—
(a) Based on family size;
(b) Uniform for all individuals in a
group; and
(c) Reasonable. (See § 435.841)
[46 FR 47988, Sept. 30, 1981; 46 FR 54734,
Nov. 11, 19811
§135.811 Medically needy resource standards: Reasonableness.
(a) T h e agency must use a medically
needy resource standard t h a t is reasonable, according to the provisions of
this section.
(b) The following medically needy
resource standards are presumed to be
reasonable:
(1) T h e agency provides one medically needy resource standard for all covered medically needy groups. Except
as provided in paragraph (c) of this
section, the standard must at least
equal the highest resource standard
used to determine eligibility in the
cash assistance programs related to
the covered medically needy groups.
(2) T h e agency provides a different
medically needy resource standard for
each covered medically needy group.
PJxcept as provided in paragraph (c) of
this section, t h e standard for each covered group must at least equal the
highest resource standard used to determine eligibility in the cash assistance program related to t h a t covered
medically needy group.
(c) In the case of an agency t h a t provides Medicaid for the aged, blind, or
disabled individuals only if they meet
more restrictive requirements t h a n
used under SSI, the following provisions apply:
(1) T h e agency may use a resource
standard for those individuals t h a t is
lower t h a n the standard specified in
paragraph (b) of this section.
(2) T h e lower standard must at least
equal t h e medically needy resource
standard for those aged, blind, or disabled individuals under t h e State's
plan on J a n u a r y 1, 1972.
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(d) If the agency uses a medically
needy resource standard not specified
in paragraphs (b) and (c) of this section—
(1) T h a t standard is not presumed to
be reasonable; and
(2) HCFA must approve the standard.
[46 PR 47988, Sept. 30, 1981; 46 FR 54743,
Nov. 11, 1981]

(2) However, the amounts specified
in paragraph (e)(1) of this section
must be the same as those t h a t would
be deducted in determining, under
§ 435.121, the eligibility of the categorically needy; and
(f) Apply the resource standards established under § 435.843.
[43 PR 45204, Sept. 29, 1978, as amended at
45 FR 24886, Apr. 11, 1980; 46 FR 47989.
Sept. 30, 19811

§435.843 Medically needy resource standards: State plan requirements.
(a) T h e State plan must specify the
resource standard for each covered
medically needy group.
(b) If t h e agency uses a resource
standard t h a t is not presumed to be
reasonable under § 435.841, the State
plan must describe t h a t standard.
[46 FR 47989, Sept. 30, 1981]
DETERMINING ELIGIBILITY ON THE BASIS
OF RESOURCES

§435.845 Medically needy resource eligibility.
To determine eligibility on the basis
of resources for medically needy individuals, the agency must—
(a) Consider only the individual's re 7
sources and those t h a t are considered
available to him under the financial
responsibility requirements for relatives in
§ 435.821,
§ 435.822, or
§435.823;
(b) Consider only resources available
during the period for which income is
computed under § 435.831(a);
(c) For individuals under age 21 and
caretaker relatives, deduct the value of
resources t h a t would be deducted in
determining eligibility under . the
State's AFDC plan;
(d) For aged, blind, or disabled individuals in States covering all SSI recipients, deduct t h e value of resources
that would be deducted in determining
eligibility under SSI;
(e) (1) For aged, blind, or disabled individuals in States using requirements
more restrictive t h a n SSI, deduct the
value of resources in an amount no
more restrictive t h a n those deducted
under t h e Medicaid plan on J a n u a r y 1,
1972 and no more liberal t h a n those
deducted in determining eligibility
under SSI.

§435.851

TREATMENT OF INCOME AND RESOURCES

§ 435.850 Treatment of income and resources: <ienerai requirements.
To determine eligibility of medically
needy individuals, a Medicaid agency
must use a methodology for the treatment of income and resources t h a t is—
(a) Uniform for all individuals in a
covered group; and
(b) Reasonable (see § 435.851).
[46 FR 47989. Sept. 30, 1981]
§ 435.851 Treatment of income and resources: Reasonableness.
(a) T h e agency must use a methodology for the treatment of income and
resources, to determine eligibility of
the medically needy, t h a t is reasonable.
(b) T h e methodology used to determine eligibility of individuals in the
cash assistance program related to the
covered medically needy group is presumed to be reasonable.
(c) If the agency provides Medicaid
for t h e aged, blind, or disabled individuals who meet more restrictive requirements than used under SSI, the
methodology for t h e t r e a t m e n t of
income and resources of those aged,
blind, or disabled individuals under
the State's plan on J a n u a r y 1, 1972, is
presumed to be reasonable.
(d) If t h e agency uses a methodology
not described in paragraphs (b) and (c)
of this section—
(1) T h e methodology is not presumed to be reasonable; and
(2) HCFA must approve t h a t methodology.
[46 FR 47989. Sept. 30, 1981]
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CHAPTER III-30CIAL SECURITY ADMINISTRATION
(0 Burial spaces and certain funds
up to $1,500 for burial expenses as
provided in § 416.1231.

§ 416.1218

§416.1216 Exclusion of household Roods
and personal effects.

(a) Household goods and personal effects; defined. Household goods are defined as including household furniture,
furnishings
and
equipment
which are commonly found in or about
a house and are used in connection
with the operation, maintenance and
occupancy of the home. Household
goods would also include the furni{40 FR 48915. Oct. 20, 1975, as amended at 41
furnishings
and
equipment
FR 13338. Mar. 30, 1976. 44 FR 15664. Mar. 15, ture,
which are used in the functions and
1979; 47 FR 55213, Dec. 8, ly821
activities of home and family life as
well as those items which are for com§416.1212 Exclusion of the home.
fort and accommodation. Personal ef(a) (1) Prior to October 1976, a home fects are defined as including clothing,
is excluded in determining the re- jewelry, items of personal care, indisources of an individual (and spouse, if vidual education and
any) to the extent its current market
(b) Limitation
on household goods
value does not exceed $25,000 ($35,000
in Alaska and Hawaii). Where the cur- and personal effects. In determining
rent market value of the home exceeds the resources of an individual (and
$25,000 ($35,000 in Alaska
and spouse, if any), household goods and
Hawaii), only t h e excess is counted personal effects are excluded if their
toward the resource limitation as de- total equity value is $2,000 or less. If
the total equity value of household
fined in §416.1205.
(2) Effective October 1976, the goods and personal effects is in excess
entire value of a home is excluded in of $2,000, the excess is counted against
determining the resources of an indi- the resource limitation.
(c) Additional
exclusions of housevidual (and spouse, if any).
(b) A home, for purposes of this hold goods and personal effects. In depart, is any shelter in which the indi- termining the resources of an individuvidual (and spouse, if any) has owner- al (and spouse, if any) and in detership interest and which is used by the mining the value of the household
individual (and spouse, if any) as his goods and personal effects of such inprincipal place of residence. The home dividual (and spouse), there shall be
includes any land t h a t appertains excluded a wedding ring and an enthereto and any related outbuildings gagement ring and household goods
necessary to the operation of the and personal effects such as prosthetic
devices, dialysis machines, hospital
home.
(c) Where a State or locality imposes beds, wheel chairs and similar equip
a value-based property tax or levy, the ment required because of a person's
current market value of a home shall physical condition. T h e exclusion of
be based on the most recent assesed items required because of a person's
value placed on it by such State or lo- physical condition is not applicable to
cality, taking into consideration the items which are used extensively and
ratio between such assessed value and primarily by members of the household in addition to the person whose
the market value.
(d) T h e proceeds from the sale of a physical condition requires the item.
home which is excluded from the indi- 140 PR 439i5, Oct. 20,1975. as amended at
vidual's resources will also be excluded 44 PR 43266, July 24, 19791
from resources to the extent they are
intended to be used and are, in fact, § 416.1218 Exclusion of the automobile.
used to purchase another home, which
(a) Automobile; defined. As used in
is similarly excluded, within 3 months this
section, the term "automobile" inof the date of receipt of the proceeds. cludes,
in addition to passenger cars,
(Sec. 1631, Social Security Act, as amended, other vehicles used to provide necessary transportation.
86 Stat. 1475; 42 U.S.C. 1383)
[40 FR 48915, Oct. 20, 1975, as amended at
(b) Limitation
on automobiles.
In
42 PR 40192.'Aug. 9. 1977]
determining the resources of an indi(Sees. 1102, 1611. 1612. 1613, and 1631 of the
Social Security Act, 49 Stat. 647, as amended, 86 Stat. 1466, 1468. 1470, and 1475; 42
U.S.C. 1302, 1382, 1382a, 1382b. and 1383;
sees. 2 and 4 of Pub. L. 94-331. 90 Stat. 781
and 782; sees. 6.7.8 and 9 of Pub. L. 95-171,
91 Stat. 1355)
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